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STATEMENT OF QUESTIONS PRESENTED. 


1. The issue presented in Cases Nos. 14,298 and 14,406 is as 
follows: 

Whether the Board properly concluded, as a matter of law and 
as a matter of fact, 

(a) That AGC violated Section 8(a)(1), (2) and (3), and 
the Union violated Section 8(b)(1)(A) and (2) of the Act 
by effecting the removal of Musser’s employees from the 
Travis project; and 

(b) That the Union violated Section 8(b) (1)(A) and (2) 
by attempting to cause Musser, through the AGC, to violate 
Section 8(a).(3). 





2. The issue presented in Case No. 14,466 is as follows: 
Whether the Board properly concluded, as a matter of law 
and as a matter of fact, 

(a) That the AGC did not violate Section 8(a)(1), (2) 
and (3), and the Union did not violate Section 8(b) (1) (A) 
and (2), by executing, maintaining and implementing the 
1955 Master Agreement; and 

(b) That the Union did not violate Section 8(b) (1) (A) 
and (2) in an attempt to cause Musser and other subcontrac- 
tors to violate Section 8(a) (3) by executing and maintaining 
the 1955 Master Agreement. 
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25 
1. The statute. forbids discrimination in employment 
which encourages or discourages membership in a 
union. The test of such encouragement or dis- 
couragement isthe natural and foreseeable conse- 


' 2. Under the law, mere execution of a contract contain- 
ing illegal clauses such as the subcontracting clause 
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Page 
coupled with the union security clause in this case 
constitutes illegal discrimination, interference and 
coercion without the necessity of showing actual 
knowledge by, or effect upon, the employees involved 


_ Where, in addition to executing the contract, the 
parties maintained and implemented it by directing 
all AGC Chapter members to require all prospective 
subcontractors to agree in writing to be bound by 
the union contract between AGC and the Union, the 
tendency to result in discrimination, interference 
and coercion is even more natural, probable and fore- 
geeable .......ecenceceeer eer eeeeees ee salckeiiteeta 


_ The statute does not limit its prohibition against 
discrimination, restraint and coercion to acts by an 
employer vis-a-vis his own employees 


. The employer need not have express contractual con- 
trol over employees of the subcontractor in order to 
violate the Act 

_ The statute does not require that the act of discrim- 
ination be directed against any particular identified 
or specified employees 

_ The contract here involved was not mere discrimina- 
tion by one employer against another employer 

. The effect of the 1955 Master Agreement upon the 
subeontractor’s employees was not too remote or 
speculative to constitute a violation of the statute 

The evidence establishes that the actual intent and 
purpose of the Union in forcing the AGC to execute 
the 1955 agreement was to cause the discrimination 
against petitioner’s employees, which occurred in this 


Unlawful interference, restraint and coercion 


The same acts of the Union and the AGC also constituted 
interference, restraint and coercion of employees as 





Unlawful assistance 

~ By executing, maintaining and implementing a contract 
which compelled all employees of the subcontractor to 
join respondent Union and to work under the terms 
of its contract, the AGC Chapters in effect recognized 
the respondent Union as the bargaining representative 
of the subcontractor’s employees. This constituted 
illegal assistance and support of a labor organization 
because the Union does not represent the subcon- 
tractor’s employees 


Unlawful attempt to cause subcontractors to discriminate 


In addition to all of the foregoing, the execution, main- 
tenance and implementation of the 1955 agreement 
constituted an attempt by the Union to compel Musser 
and all other subcontractors or prospective subcon- 
tractors to discriminate against their employees and 


thereby encourage their employees to become members 
of respondent Union and discourage their member- 
ship in any other labor organization 


Conclusion 
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STATEMENT OF QUESTIONS PRESENTED. 
1. The m&sue presented in Cases Nos. 14,298 and 14,406 is as 
follows: 
Whether the Board properly concluded, as a matter of 1: y and 
as a matter of fact) 
(a) That AGK violated Section $(a) (1), (2) agld (8), and 
‘the Union violated\Section 8(b)(1)(A) and ( of the Act, 
‘by effecting the removal of Musser’s emplgyees from the 
Travis project; and 
(bh) That the Union viqlated Section(b) (1) (A) and (2) 
by attempting to cause Murge , through the AGC, to violate 
Section 8(a) (3): 


9. The issue presented in Case 16! 4,466 is as follows: 


Whether the Board properly Aonciuaye as a matter of law 
and as a matter of fact, 
(a) +That the AGC Aid not violate S\ction 8(a)(1), (2) 
and (3), and the Unjén did not violate Se tion 8(b) (1) (A) 
and (2), by execyfing, maintaining and intglementing the 
1955 Master Agrgement; and 
(b) That jhe Union did not violate Section &b) (1) (A) 
and (2) in gh attempt to cause Musser and other subgontrac- 
tors to viel » Section 8(a) (8) by executing and mainteining 
the 1955 Master Agreement. 





IN THE 


United States Court of Appeals 


For THe Distraicr or Cotumsra Cimovurr 


OrrratiIne Enarneers, Loca Union No. 3 oF 
Tse INTERNATIONAL UNION OF OPERATING 
Eneineers, AFL-CIO, i 
Petitioner, No. 14,298 © 


vs. 
NationaL Lasor RELATIONS Boarp, 


Respondent. 
NatTionaL Lasor RELATIONS Boarp, 
Petitioner, 
vs. 


NoRTHERN CALIFORNIA CHAPTER, THE ASSOCI- 
ATED GENERAL CONTRACTORS OF AMERICA, 


etal, 
Respondents. 
a ree 
St. Mavnicz, Hetmkamp anp Musser, a Cali- 

fornia Partnership, 
Petitioner, 
vs. 

Nationa Lasor RELATIONS Boasp, 
Respondent. 


On Petition for Review of an Order of the 
National Labor Relations Board. 
BRIEF OF ST. MAURICE, HELMKAMP AND MUSSER, 
Petitioner in Case No. 14,466. 


| eeabennteiieemeneed 


JURISDICTION. 
This case is before the Court upon petition (Jt. App. 
154-163) filed by St. Maurice, Helmkamp and Musser, 
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hereinafter sometimes called ‘‘Musser’’ pursuant to Sec- 
tion’ 10(f) of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 USC, Supp. IV Sees. 151 et 
seg-), hereinafter called the ‘“Act’’, for review of an 
order issued by the National Labor Relations Board, here- 
inafter called the ‘“‘Board’’, on December 16, 1957, dis- 
missing in part charges filed by petitioner against North- 
ern California Chapter, The Associated General Contrac- 
tors of America, Inc., Central California Chapter, The 
Associated General Contractors of America, Inc., and 
their Regular Members, hereinafter called AGC Chap- 
ters’’, and Operating Engineers, Local Union No. 3 of 
the International Union of Operating Engineers, AF'L- 
CIO, hereinafter sometimes called the ‘‘Union’’. 


The Board’s decision and order (Jt. App. 114-143), 
reported at 119 NLRB No. 133, followed the usual pro- 


ceedings under Section 10 of the Act. A consolidated 
complaint (Jt. App. 6-17) was issued by the General 
Counsel of the Board based upon amended charges filed 
by petitioner. A hearing was held before a duly appointed 
Trial Examiner and all parties appeared and submitted 
evidence and argument. The Trial Examiner’s Inter- 
mediate Report and Recommended Order (Jt. App. 28-86) 
found that AGC Chapters and Union had committed all 
the unfair labor practices alleged in the consolidated com- 
plaint, save one. All parties filed exceptions (Jt. App. 
86-114). The Board, in a divided opinion, affirmed the 
Trial Examiner findings in part and reversed in part, 
dismissing the portion of the complaint alleging unfair 
labor practices by ‘“‘executing, maintaining and en- 
forcing’ certain provisions of the 1955 Master Agree- 
ment. 
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The Union has filed a petition for review in Case No. 
14298 before this Court in which it seeks to set aside the 
portion of the Board order finding the Union guilty of 
certain unfair labor practices and requiring the Union 
to cease and desist therefrom and to take certain af- 
firmative action. (Jt. App. 143-152.) The Board has filed 
a cross-application for enforcement against the Union in 
Case No. 14298, (Jt. App. 152-154) and has filed a peti- 
tion for enforcement against AGC Chapters in Case No. 
14406, (Jt. App. 164-166) of that portion of the Board 
order finding the AGC Chapters guilty of certain unfair 
labor practices and requiring said AGC Chapters to cease 
and desist therefrom and to take certain affirmative action. 
All three cases, that is, the two petitions for review and 
the petition for enforcement, have been consolidated in 
this proceeding before this Court. 


This Court has jurisdiction under Sections 10(e) and 
10(£) of the Act. 


STATEMENT OF THE CASE. 
L 
THE FACTS. 
1. Preliminary Statement. 

. Briefly, a majority of the Board found that the Union 
violated Sections 8(b)(2) and 8(b)(1)(A) of the Act, and 
the AGC Chapters violated Sections 8(a)(3), (2) and (1) 
of the Act by forcing petitioner to remove its employees 
from a construction project at Travis Air Base near 
Sacramento, California; and that the Union, by the same 
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conduct, further violated Sections 8(b) (2) and 8(b) (1) 
(A) of the Act by attempting by such conduct to cause 
petitioner to discriminate unlawfully against its employ- 
ees. (Jt. App. 118.) 


Basically, Section 8(a)(3) bans unlawful discrimination 
by an employer against employees; Section 8(a)(2) bans 
unlawful assistance by an employer to a labor organiza- 
tion; and Section 8(a)(1) bans unlawful anterference by 
an employer with the rights of employees guaranteed in 
Section 7 of the Act. Section 8(b)(2) bans a union’s caus- 
ing or attempting to cause an employer to discrimimate 
in violation of Section 8(a)(3), and Section 8(b) (1) (A) 
bans union coercion of employees’ rights guaranteed under 
Section 7. (The complete text of each of the aforesaid 
sections is set forth below under ‘‘Statute Involved.’’) 


A different majority of the Board found that the Union 


and AGC Chapters did not violate the aforesaid sections 
of the Act by executing, maintaining and implementing 
their 1955 Master Agreement, and that such conduct was 
not an unlawful attempt by the Union to cause petitioner 
to violate Section 8(a)(3) of the Act. (Jt. App. 119.) 


Petitioner is aggrieved by, and objects to the Board’s 
failure to find that the Union and AGC Chapters com- 
mitted the unfair labor practices alleged in the complaint 
by executing, maintaining, implementing and enforcing 
Sections 3(a) and 12 of their 1955 Master Agreement in 
so far as such conduct unlawfully attempted to cause peti- 
tioner to discriminate against its employees and unlaw- 
fully caused AGC Chapters to encourage employees of 
petitioner into membership in the Union, thereby illegally 
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assisting the Union and interfering with the right of 
employees. 


Petitioner agrees that the Board’s findings of unfair 
labor practices in the Travis Air Base episode are cor- 
rect as a matter of fact and as a matter of law. 


All Board Members correctly agree that there is no 
dispute as to the facts. All evidence was offered and ad- 
mitted by stipulation of all parties. To avoid duplication, 
petitioner respectfully refers the Court to the summary 
statement of facts subscribed to by all Board Members 
in the first several pages of the Board’s Decision and 
Order (Jt. App. 114-118) and to the complete, detailed 
statement of facts as related by the Trial Examiner in 
his Intermediate Report. (Jt. App. 31-44, 51, 54-57.) 


However, in order to discuss the question of law in 


their proper context, the following presentation of the 
factual situation is necessary: 


2. Identity of Petitioner. 

St. Maurice, Helmkamp and Musser, petitioner herein, 
is a partnership located in Marysville, California, en- 
gaged in office and field engineering work. The office work 
consists of doing the drawings for earth moving, grading, 
filling and the like with all the engineering calculations 
involved, and the field work consists of laying these 
drawings and plans out on the job site and seeing that 
the work is done in accordance with the drawings and 
specifications. (Jt. App. 256-258.) This work does not 
involve the operation of any earth-moving equipment 
such as caterpillar tractors, steam shovels and the like, all 
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of which is done by members of Operating Engineers 
Local Union No. 3. 


3. Certification by Board With Respect to Petitioner’s Employees. 

The employees of St. Maurice, Helmkamp and Musser, 
together with the employees of a number of other engi- 
neering firms in Northern California, formed an ide- 
pendent labor organization (not affiliated with AFL-CIO 
or with any International Union) and requested that their 
employers recognize and bargain with them. (Jt. App. 
954-5.) After an election conducted by the National Labor 
Relations Board in 1952, this union was certified as the 
representative of these employees, and the employers, 
through their bargaining representative, Western Asso- 
ciation of Engineers, Scientists & Architects, hereinafter 
called ‘““Western Association”, entered into a contract 


with the independent union. (Jt. App. 255-6.) 


4. Travis Air Base Episode. | 

In March 1955, employees of St. Maurice, Helmkamp 
and Musser undertook to perform certain field engineer- 
ing work at Travis Air Base, California, (at the job 
site), under a subcontract with a Joint Venture compris- 
ing four general construction contractors, all members of 
Northern California Chapter, AGC. The Operating En- 
gineers Union protested and demanded that they be re- 
moved from the job. (Jt. App. 293-225.) When no action 
was forthcoming the Union withdrew its members and 
all grading and earth-moving work ceased. (Jt. App. 9, 
19, 22, 38, 117, 225.) When this happened the attorney 
for the Associated General Contractors, acting as attor- 
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ney for the Joint Venture, notified the Union and the 
petitioner that employees of petitioner were removed. 
from the job (Jt. App. 226, 248-9) whereupon members 
of the Union resumed work at Travis Air Base. The 
Union filed a grievance against the Joint Venture claim- 
ing violations of the ‘‘enbeontractor’’ clause and other 
clauses of the Master Agreement then in effect between 
the Union and AGC Chapters (Jt. App. 223-224), and 
the Adjustment Board established under the contract 
ruled that actions of the Joint Venture in subcontracting 
work to petitioner had violated said Master Agreement. 
(Jt. App. 10-11, 19, 23, 39-40.) 


Unfair labor practice charges were filed by petitioner, 
alleging a secondary boycott under Section 8(b)(4)(A) 
of the Act because of the work stoppage at Travis Air 
Base, and, as part of a formal settlement of that case, 


providing for entry of a Board order and a consent 
decree of the Court of Appeals for the Ninth Circuit 
(Jt. App. 261-266), the Union ‘‘waived its rights under 
the contract’’, and agreed not to object to petitioner’s 
field employees on the Travis Air Base job, and peti- 
tioner’s employees were permitted to resume work there. 
(Jt. App. 229-231, 174-175.) 


5. Execution of 1955 Master Agreement. 

The foregoing events occurred in April and May 1959. 
The next episodes relate to that part of the Board order 
which is the subject-matter of this petition in this con- 
solidated proceeding. 

In June 1955 the Union demanded that AGC Chapters 
sign the 1955 Master Agreement containing a new ‘*sub- 
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contractor’? clause which, among other things, required 
all subcontractors to agree im writmg to comply with its 
terms. (Jt. App. 117-118, 301, 304.) The Union also de- 
manded a ‘‘union-shop’’ clause under which the sub- 
contractor could only employ employees who became 
members of the Union within thirty-one (31) days after 
being hired. (Jt. App. 271-275, 304.) The AGC Chapters 
declined to include such provisions in the agreement, 
expressing serious doubts as to its legality. (Jt. App. 
275-277, 305.) 


Operating Engineers Local No. 3 thereupon forced the 
AGC Chapters to capitulate by withholding the services 
of its members until individual employer-members signed 
(‘strike insurance agreements’’ containing the ‘‘union- 
shop’’ and ‘<sybeontractor’”’ clauses. (Jt. App. 305-6.) 


6. Maintenance, Implementation and Enforcement of 1955 Master 
Agreement. 

Tt is obvious that these clauses were specifically aimed 
at St. Maurice, Helmkamp and Musser and the independ- 
ent union representing its employees and all others sim- 
larly situated. 3 


Subsequent events prove this. On June 3, 1955, before 
the 1955 Master Agreement was signed between Union 
and AGC Chapters, petitioner submitted a bid to H. Earl 
Parker, an AGC Chapter member, for engineering work 
on one of Parker’s construction jobs. (Jt. App. 232.) 
Parker stated that he would be ‘‘glad’’ to use petitioner’s 
services if he could properly do so under the 1955 Master 
Agreement. (Jt. App. 242-243.) Parker wrote to counsel 
sor AGC Chapters for advice and was told that in order 
to obtain the job petitioner had to agree to comply with 
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the terms of the 1955 Master Agreement. (Jt. App. 233- 
243.) Parker so advised petitioner. (Jt. App. 242-243) 
who, of course, replied that it could not do this because 
it was party to a collective bargaining agreement with 
another labor organization which was certified by the 
Board as exclusive representative of its employees and 
that, therefore, it could not lawfully force its employees 
to become members of the Union. (Jt. App. 244.) There- 
upon, petitioner’s bid was rejected. 
The evidence further shows that, but for the require- 
ment of the ‘‘subcontractor’’ clause, Parker would have 
awarded thirteen (13) engineering jobs to petitioner 
worth over one hundred thousand dollars ($100,000) 
during the period from 1952-1955. (Jt. App. 249-251.) 


Thus, the shut-out of St. Maurice, Helmkamp and Mus- 
ser and everyone else, except employers of members of 
Operating Engineers Local No. 3, was complete. At least 
it was ninety per cent complete. The parties stipulated 
(Jt. App. 282, 315-16), and the opinion of the Board 
shows that members of the AGC Chapters performed 
ninety per cent of all heavy, highway, engineering and 
building construction in Northern California (Jt. App. 
115) and subcontracted approximately sixty-six per cent 
of the professional engineering and field survey work 
performed. (Jt. App. 125.) 


We thus have a legitimate union, certified by the Board, 
frozen out of ninety per cent of all available work be- 
cause another union is powerful enough to impose a 
‘‘subecontractor’’ clause upon AGC Chapters whose mem- 
bers do ninety per cent of the major heavy construction 
work in the 46-county area of Northern California. — 
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The issue is whether this is an unlawful infringement 
upon the rights of employees to organize and bargain 
collectively through representatives of their own choosing 
as guaranteed by the Act. 


IL 
THE BOARD’S CONCLUSIONS AND REASONING. 
1. The Travis Air Base Episode. 

A majority of the Board properly concluded that, as 
to the Travis Air Base episode, the AGC Chapters and 
the Union committed all the violations alleged in the 
consolidated complaint. (Jt. App. 118.) The theory of 
this majority decision may be stated simply and clearly 
by enumerating the following conclusions of fact and law 
as expressed in the opinion of Members Rodgers and 
Jenkins and accepted by Member Bean: 


(a) The strike by the Union against the AGC Chap- 
ters was intended to cause and did cause the termination 
of the employment of petitioner’s employees on the 
Travis Air Base project. (Jt. App. 119.) 

(b) AGC Chapters had no objection, independent of 
the Union’s to petitioner as a subcontractor, and ‘‘ef- 
fected’? the removal of petitioner’s employees from the 
job only because of economic pressure by the Union. (Jt. 
App. 120.) 


(c) The Union’s purpose was to force petitioner to 
apply to his employees the terms and conditions of em- 
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ployment provided in the Union’s Master Agreement with 
the AGC Chapters instead of the terms and conditions of 
employment provided in the collective bargaining agree- 
ment between the Western Association, of which peti- 
tioner is a member, and another labor organization which 
was and is certified by the Board as the exclusive bargain- 
ing representative of petitioner’s employees and other 
employees of the members of said Western Association. 
(Jt. App. 120.) 

(ad) The Union sought to accomplish its aim through 
indirection by bringing pressure to bear on AGC Chap- 
ters so that AGC would in turn put pressure on petitioner 
to discriminate against its employees. (Jt. App. 120.) 

(e) The action of AGC Chapters in suspending the 
work of petitioner’s employees amounted to discrimina- 
tion which had the natural and foreseeable consequence 


of encouraging membership in the Union. (Jt. App. 120.) 


(f) The prohibition contained in Section 8(a)(3) of 
the Act is not limited to acts of an employer vis-a-vis 
his own employees. An employer-employee relationship 
need not exist between the particular employer and the 
particular discriminatee. It is sufficient that the discrimi- 
natee be a member of the working class in general and 
the employer have some control, direct or indirect, over 
the terms of his employment. Express contractual control 
is not necessary. (Jt. App. 121-123.) 


(g) AGC Chapters had sufficient actual control, even 
though indirect, to establish its responsibility for the 
termination of employment of petitioner’s employees. (Jt. 
App. 122, 1345.) 
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(h) The prohibition contained in Section 8(b)(2) of 
the Act is not limited to direct pressure by a labor organ- 
ization against an employer, but includes as well indirect 
pressure, applied through one employer, for the purpose 
of causing another employer to discriminate against em- 
ployees in violation of Section 8(a)(3) of the Act, and 
reasonably calculated to bring about such result. Thus, 
the Union’s strike against the Joint Venture was an 
attempt to cause petitioner, through pressure by AGC 
Chapters, to violate Section 8(a) (3) of the Act. (Jt. 
App. 123-5.) 


Petitioner is in full accord with the foregoing findings 
of the Board as a matter of fact and as a matter of law. 


The Union, on the other hand, asserts as a defense 
that it was merely seeking to enforce its collective bar- 
gaining agreement with AGC Chapters and that the ‘‘sub- 


contractor’? clause, Section 12 of that agreement, was 
lawful and valid. 


‘The Board majority rejected this purported defense 
but: failed to find that the ‘‘subcontractor’’ clause was 
illegal. There is no dispute but that the Union struck to 
enforce its ‘‘subcontractor’’ clause. The evidence so 
shows and the Board so found. (Jt. App. 117.) 


Thus, the anomalous situation is presented of one 
Board majority finding that the enforcement of the ‘‘sub- 
contractor’? clause in the 1954 Master Agreement by the 
Travis Air Base episode was illegal, and a different 
Board majority finding that the execution, maintenance 
and implementation of the ‘‘subeontractor’’ clause, with 
the addition of a ‘‘union-shop”’ clause, in the 1955 Master 
Agreement was not illegal. 
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2. The 1955 Master Agreement. 

There is no majority opinion setting forth the reason 
why the 1955 Master Agreement itself was not found un- 
lawful. Members Leedom and Murdock advance the theory 
that xchat is involved is merely employer discrimination 
against other employers. (Jt. App. 131-133.) 


Member Bean, while apparently conceding that the con- 
tract was aimed at employees because they ‘‘are not mem- 
bers of a particular union’’, reasoned that agreeing to 
refuse to do business with ‘‘prospective’’ contractors is 
‘too remote’? and ‘‘entirely too speculative to base a 
finding of a violation of the Act.’’ (Jt. App. 135.) 


Members Rodgers and Jenkins, on the other hand, 
found that execution, maintenance and implementation of 
the contract constitutes unlawful discrimination against 
employees of subcontractors, unlawful encouragement of 
membership in the Union, unlawful assistance and sup- 
port to the Union, unlawful interference, restraint and 
coercion of employees, and an unlawful attempt by the 
Union to cause subcontractors to discriminate against 
their employees. The reasoning of Members Rodgers and 
Jenkins is essentially that the 1955 Master Agreement 
‘Cereates conditions for future wholesale discrimination.’’ 
(Jt. App. 127 and 128.) That collective bargaining agree- 
ments have been found violative of the Act on the basis 
of this principle is amply demonstrated by court and 
Board decisions, as will be shown below. 
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STATUTE INVOLVED. 

The statute involved is the National Labor Relations 
Act, as amended (61 Stat. 136, 29 USC, Sec. 151, et 
seq.) The following sections are pertinent to this pro- 
ceeding : 

“DEFINITIONS 
‘‘See, 2. When used in this Act— 

‘©(2) The term ‘employer’ includes any person 
acting as an agent of an employer, directly or in- 
directly, but shall not include the United States or 
‘any wholly owned Government corporation, or any 
Federal Reserve Bank, or any State or political sub- 
division thereof, or any corporation or association 
operating a hospital, if no part of the net earnings 
‘Gnures to the benefit of any private shareholder or 
individual, or any person subject to the Railway 
‘Labor Act, as amended from time to time, or any 


‘labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer 
or agent of such labor organization. 


*©(3) The term ‘employee’ shall include any em- 

_ ployee, and shall not be limited to the employees of a 
- particular employer, unless the Act explicitly states 
otherwise, and shall include any individual whose 
work has ceased as a consequence of, or in connection 
with, any current labor dispute or because of any 
- unfair labor practice, and who has not obtained any 
other regular and substantially equivalent employ- 
ment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service 
of any family or person at his home, or any indi- 
- vidual employed by his parent or spouse, or any 
individual having the status of an independent con- 
tractor, or any individual employed as a supervisor, 





15 


or any individual employed by an employer subject 
to the Railway Labor Act, as amended from time 
to time, or by any other person who is not an em- 
ployer as herein defined. 

‘*(9) The term ‘labor dispute’ includes any con- 
troversy concerning terms, tenure or conditions of 
employment, or concerning the association or repre- 
sentation of persons in negotiating, fixing, maintain- 
ing, changing, or seeking to arrange terms or condi- 
tions of employment, regardless of whether the 
disputants stand in the proximate relation of em- 
ployer and employee. 


“RIGHTS OF EMPLOYEES 


‘‘Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 


certed activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such 
activities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in section 8(a) (3). 


“UNFAIR LABOR PRACTICES 


‘‘Sec. 8. (a) It shall be an unfair labor practice 
for an employer— 

‘*(1) to interfere with, restrain, or coerce em- 
employees in the exercise of the rights guaranteed in 
section 7; 

‘¢(2) to dominate or interfere with the formation 
or administration of any labor organization or con- 
tribute fmancial or other support to it. Provided, 
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That subject to rules and regulations made and pub- 
lished by the Board pursuant to section 6, an em- 
ployer shall not be prohibited from permitting em- 
ployees to confer with him during working hours 
without loss of time or pay; 


 $6(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this 
Act, or in any other statute of the United States, 
shall preclude an employer from making an agree- 
ment with a labor organization (not established, 
maintained or assisted by any action defined in sec- 
tion 8(a) of this Act as an unfair labor practice) to 
require as a condition of employment membership 
therein on or after the thirtieth day following the 
beginning of such employment or the effective date 
of such agreement, whichever is the later, (i) if such 
labor organization is the representative of the em- 
ployees as provided in section 9 (a), in the appro- 
priate collective-bargaining unit covered by such 
agreement when made; and has at the time the 
agreement was made or within the preceding 12 
months received from the Board a notice of com- 
pliance with sections 9 (f), (g), and (h) and (ii) 
unless following an election held as provided in sec- 
tion 9(e) within one year preceding the effective date 
of such agreement, the Board shall have certified 
that at least a majority of the employees eligible 
‘to vote in such election have voted to rescind the 
authority of such labor organization to make such 
an agreement; Provided further, That no employer 
shall justify any discrimination against an employee 
‘for non-membership in a labor organization (A) if 
‘he has reasonable grounds for believing that such 
membership was not available to the employee on 
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the same terms and conditions generally applicable to 
other members, or (B) if he has reasonable grounds 
for believing that membership was denied or termi- 
nated for reasons other than the failure of the em- 
ployee to tender the periodic dues and the initiation 
fees uniformly required as a condition of acquiring 
or retaining membership. 

‘*6(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the pro- 
visions of section 9 (a). 

‘‘(b) It shall be an unfair labor practice for a 
labor organization or its agents— 

‘*(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in section 7: Pro- 
vided, That this paragraph shall not impair the right 
of a labor organization to prescribe its own rules 
with respect to the acquisition or retention of mem- 
bership therein; or (B) an employer in the selection 
of his representatives for the purposes of collective 
bargaining or the adjustment of grievances; 


*6(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to discriminate against an em- 
ployee with respect to whom membership in such 
organization has been denied or terminated on some 
ground other than his failure to tender the periodic 
dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership. 


‘“6(3) to refuse to bargain collectively with an 
employer, provided it is the representative of his 
employees subject to the provisions of section 9. (a); 


‘SREPRESENTATIVES AND ELECTIONS 


‘Sec. 9. (a) Representatives designated or se- 
lected for the purposes of collective bargaining by 
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the majority of the employees in a unit appropriate 
for such purposes, shall be the exclusive representa- 
tives of all the employees in such unit for the pur- 
poses of collective bargaining in respect to rates of 
pay, wages, hours of employment, or other conditions 
of employment: Provided, That any individual em- 
ployee or a group of employees shall have the right 
at any time to present grievances to their employer 
and to have such grievances adjusted, without the 
intervention of the bargaining representative, as long 
as the adjustment is not inconsistent with the terms 
of a eollective-bargaining contract or agreement then 
in effect: Provided further, That the bargaining rep- 
resentative has been given opportunity to be present 
at such adjustment. 


STATEMENT OF POINTS AND EBROBRS. 

1. Execution, maintenance and implementation of Sec- 
tion 12, the ‘<sybeontractor’’ clause in the 1955 Master 
Agreement between AGC Chapters and the Union, in 
and of itself constitute violations of Sections 8(a)(1), (2) 
and (3) and 8(b)(1)(A) and (2) of the Act, and the 
Board erred in failing to so find. 


9. Execution, maintenance and implementation of said 
Section 12 together with Section 3(a), the ‘¢ynion-shop”’ 
clause, in said Agreement constitute violations of Sec- 
tions 8(a) (1), (2) and (3) and 8(b)(1)(A) and (2) of the 
Act, and the Board erred in failing to so find. 


3. Execution, maintenance and implementation of said 
Section 12, in and of itself, constitute an attempt by the 
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Union, in violation of Section 8(b)(2) of the Act, to 
cause subcontractors to discriminate unlawfully against 
their employees, and, in particular, petitioner to dis- 
criminate unlawfully against its employees, and the Board 
erred in failing to so find. 


4. Execution, maintenance and implementation of said 
Section 12 together with aforesaid Section 3(a), constitute 
an attempt by Union, in violation of Section 8(b)(2) of 
the Act, to cause subcontractors to discriminate unlaw- 
fully against their employees, and, in particular, petitioner 
to discriminate unlawfully against his employees, and the 
Board erred in failing to so find. 


5. Execution, maintenance and implementation of said 
Section 12, in and of itself, or together with said Section 
3(a), is inherently discriminatory and constitutes inherent 


encouragement of membership of employees in the Union 
for the reason that such result is the natural, probable 
and foreseeable consequence of such conduct, and the 
Board erred in failing to so find. 


6. Whether an employer’s refusal to do business with 
another employer constitutes unlawful discrimination 
against employees, or encourages membership of em- 
ployees in a labor organization, or interferes with the 
rights of employees guaranteed in Section 7 of the Act 
depends upon the purpose, intent and effect of the em- 
ployer’s conduct, and the board majority erred in failing 
to find that the purpose, intent and effect of said Section 
12 of the 1955 Master Agreement, in and of itself, or when 
considered together with Section 3(a) of said Agreement, 
was (a) to encourage membership in the Union by dis- 
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crimination against employees; (b) to assist the Union by 
according the Union recognition for employees whom it 
does not and cannot represent; and (c) to interfere, re- 
strain and coerce employees of the subcontractor in their 
rights guaranteed under Section 7 of the Act. 


7. The Board erred in finding that the effect of execu- 
tion, maintenance and implementation of said Master 
Agreement upon employees of petitioner, other members 
of Western Association, or other subcontractors, is too 
remote and too speculative to constitute a violation of 
the Act. 


SUMMARY OF ARGUMENT. 
L. 

Unlawful Discrimination 
1. The statute forbids discrimination in employ- 
ment which encourages or discourages membership 
in a union. The test of such encouragement or dis- 
 eouragement is the natural and foreseeable conse- 

quence of the act. 


When the AGC and the Union executed their 1955 
Master Agreement which required all subcontractors to 
agree to comply with its terms and provisions, including 
requiring their employees to join respondent Union, the 
natural and foreseeable consequences of the acts were: 
(1) To discriminate against all employees of all subcon- 
tractors by refusing them employment on any AGC job 
unless they complied with the 1955 agreement; and (2) 
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thereby to encourage membership in respondent Union, 
and to discourage membership in all other unions. 


2. Under the law, mere execution of a contract 
containing illegal clauses such as the subcontracting 
clause coupled with the union security clause in this 
case constitutes illegal discrimination, interference 
and coercion without the necessity of showing actual 
knowledge by, or effect upon, the employees involved. 


3. Where, in addition to executing the contract, the 
parties maintained and implemented it by directing 
all AGC Chapter members to require all prospective 
subcontractors to agree in writing to be bound by the 
union contract between AGC and the Union, the ten- 
dency to result in discrimination, interference and 
coercion is even more natural, probable and foresee- 
able. 


4. The statute does not limit its prohibition 
against discrimination, restraint and coercion to acts 
by an employer vis-a-vis his own employees. 





The prohibition applies to acts of any employer against 
any employee and therefore applies to acts by an AGC 
member against employees of a subcontractor. 


5. The employer need not have express contractual 
control over employees of the subcontractor in order 
to violate the Act. 

A majority of the Board has eorrectly decided that 
some degree of control is sufficient if it results in dis- 
crimination. Sufficient control existed here in the power to 
deny work to subcontractors. 
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6. The statute does not require that the act of 
discrimination be directed against any particular 
identified or specified employees. 


It is sufficient if the foreseeable consequences of the act 
would be to compel any employees of any subcontractor 
to join a particular labor organization or to work under 
the terms of its contract. 


7. "The contract here involved was not mere dis- 
crimination by one employer against another em- 
ployer. 


Neither the Union nor the AGC cared who the subcon- 
tractor was or how he conducted his business. The object 
and target of the discriminatory clauses in the contract 
were the subcontractor’s employees, and the purpose of 
the clauses was to force them to join a union and to work 
under its terms and conditions. 


8 The effect of the 1955 Master Agreement upon 
the subcontractor’s employees was not too remote or 
speculative to constitute a violation of the statute. 


The test is not how near or how far the effect may be, 
whether in time or distance, or in terms of relationship, 
but whether the effect is natural and foreseeable. 


The effect upon the subcontractor’s employees in this 
ease was no more remote or speculative than the effect of 
any unlawful union-security clause or hiring-hall provi- 
sion in any multi-employer contract. In such cases the 
identity of the particular employees who might be affected 
is not known nor is it known in advance whether any 
individual contractor will secure a building contract in the 
future and therefore might become their employer. The 








uncertainties or unknown factors in both examples are 
identical with those present in the case at bar. 


9. The evidence establishes that the actual intent 
and purpose of the Union in forcing the AGC to exe- 
eute the 1955 agreement was to cause the discrimina- 
tion against petitioner’s employees, which occurred in 
this case. 

The Union signed the 1955 agreement with the AGC on 
the very day it signed a stipulation agreeing not to en- 
gage in any work stoppage to force petitioner’s employees 
off any AGC job. It is obvious that the 1955 agreement 
was designed by the Union to accomplish its purpose by 
compelling every subcontractor to agree in advance and 
in writing to comply with the union contract as a condition 
to securing a subcontract. Thus, the Union accomplished 
its ends by contractual means rather than by strike action. 
It was unreasonable of the Board and contrary to the 
direction of the Supreme Court in the Radio Officers case 
to infer otherwise. 


Ti. 
Unlawful Interference, Restraint and Coercion 


The same acts of the Union and the AGC also con- 
stituted interference, restraint and coercion of em- 
ployees as well as discrimination. 


Requiring employees to join a union which does not 
represent them, and which cannot lawfully represent them, 
or requiring employees to accept terms and conditions of 
a collective bargaining agreement negotiated by a union 
which does not represent them, and which cannot lawfully 
represent them, constitutes unlawful interference, re- 
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straint and coercion of their rights under Section 7 of 
the Act. 


The test under these sections of the statute is the rea- 
sonable tendency of the acts, not their actual effect. 


Ii. 
Unlawful. Assistance 


By executing, maintaining and implementing a con- 
tract which compelled all employees of the subcon- 
tractor to join respondent Union and to work under 
the terms of its contract, the AGC Chapters in effect 

recognized the respondent Union as the bargaining 
representative of the subcontractor’s employees. This 
constituted illegal assistance and support of a labor 
organization because the Union does not represent the 
subcontractor’s employees. 


IV. 
Unlawful Attempt to Cause Subcontractors to Discrimmate 


In addition to all of the foregoing, the execution, 
maintenance and implementation of the 1955 agree- 
ment constituted an attempt by the Union to compel 
Musser and all other subcontractors or prospective 
subcontractors to discriminate against their employees 
and thereby encourage their employees to become 
members of respondent Union and discourage their 
membership in any other labor organization. 


| The test is whether the acts of the Union were reason- 
ably calculated to produce the unlawful result, and not 
whether the means used were direct or indirect. 





ARGUMENT. 
I. 
UNLAWFUL DISCRIMINATION. 


The statute forbids discrimination in employment which en- 
courages or discourages membership in a union. The test of 
such encouragement or discouragement is the natural and 
foreseeable consequence of the act. 


Section 8(a)(3) involves two distinct elements: (1) dis- 
crimination; and (2) encouragement or discouragement of 
union membership. With respect to the former, discrim- 
ination must relate to hire, tenure of employment or terms 
and conditions of employment. 


With respect to motive, proof of specific intent is un- 
necessary where the discrimination ‘‘inherently’’ en- 
courages or discourages union membership. (Radio Offi- 
cers’ Union v. NLRB, 347 U.S. 17, 33 LRRM 2417.) 


' The Supreme Court in the above cited case further de- 
clared that actual effect upon the employees need not be 
proved where the ‘‘tendency’’ to encourage or discourage 
union membership may be reasonably inferred from the 
character of the discrimination. 


The pertinent language in the Supreme Court opinion 


follows: 

‘‘But it is also clear that specific evidence of intent 
to encourage or discourage is not an indispensable 
element of proof of violation of Section 8(a)(3) ... 
Both the Board and the courts have recognized that 
proof of certain types of discrimination satisfies the 
intent requirement ... This recognition that specific 
proof of intent is unnecessary where employer con- 
duct inherently encourages or discourages union mem- 
bership is but an application of the common law rule 
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that a man is held to intend the foreseeable conse- 
quences of his conduct .-- Thus an employer’s prot- 
estation that he did not intend to encourage oF 
discourage must be unavailing where a natural con- 
_ sequence of his action was such encouragement or 
discouragement. Concluding that encouragement or 
discouragement will result, it is presumed that he 
intended such consequence. In such circumstances in- 
tent to encourage is sufficiently established.” (347 
U.S. at 41-42.) 


What was the discrimination in this case? What was 
the encouragement? 


Section 12 and Section 3(a) of the 1955 Master Agree- 
ment require, as a condition of employment, that the em- 
ployees of Musser or any other subcontractor become and 
remain members of the Union. In other words, by these 


sections of the 1955 Master Agreement all members of 
AGC Chapters have bound themselves to refuse to sub- 
contract to any subcontractor unless his employees do 
become and remain members of the Union. 


Since the AGC Chapters do more than ninety per cent 
of the major building and construction work in northern 
California and subcontract out about two-thirds of the 
professional technical engineering and field survey work, 
the discrimination and the encouragement to membership 
in the Union are obvious. To put it bluntly, employees of 
all subcontractors are given the alternative of joining the 
Union and being bound by its contract, or not working on 


ninety per cent of the jobs in northern California. 


As a matter of law, ‘Sencouragement of union member- 
ghip’”’ is not limited to actually requiring joining a union 
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or becoming or remaining a union member in the literal 


sense. It also includes encouragement to engage in union 
activities, to perform the obligations or supposed obliga- 
tions of union members and to comply with union rules. 
Radio Officers’ case, supra. 

Section 12 of the Master Agreement, considered by itself 
(that is, without Section 3(a), the ‘‘union shop”’ clause) 
does exactly this. It imposes all of the terms and condi- 
tions of employment in the 1955 Master Agreement upon 
all employees of Musser, and all other subcontractors. 
These include wage scales, hours of work, vacations, holi- 
day provisions, representation on grievances, working 
rules, health and welfare funds, and the like. (Jt. App. 
189-204.) 


Under the law, mere execution of a contract containing illegal 
clauses such as the subcontracting clause coupled with the 
union security clause in this case constitutes illegal discrim- 
ination, interference and coercion without the necessity of 
showing actual knowledge by, or effect upon, the employees 
involved. 


The Board, with Court approval, has consistently held 
that execution of an unlawful contract, apart from its 
enforcement, violates the Act. Red Star Express Lines 
». NLEBB, 196 F. 2d 78 at 81 (2d Cir.), 29 LRRM 2705; 
NLRB v. Gaynor News Co., 197 F. 2d 710 (2d Cir.), 30 
LRRM 2340, affirmed 347 U.S. 17. 


In Acme Mattress Co., 91 NLRB 1010, 26 LRRM 1611 
enfd. 192 F. 2d 425 (7th Cir.), 29 LRRM 2079, the Board 
stated: 

‘|. by the act of executing the contract containing 
the unlawful union security provisions, with the in- 
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‘tention that such provisions be enforced, the Re- 
spondent Unions joined with the Respondent em- 
ployer in creating the conditions which would result 

Sn future discrimination and that they thereby have 
attempted to cause the Respondent Employer to dis- 
criminate against employees, in violation of Sections 
8(a)(3) of the Act, thereby violating Section 8(b) 
Oy 


In NLRB v. New York Employers Association, Inc., 
196 F. 2d 78 (2a Cir.), 29 LRRM 2705, enfg. 93 NLRB 
127, 27 LRRM 1355, the Court declared : 

‘The execution of a contract containing & forbid- 

- den union security clause constitutes an unfair labor 

"practice. This is so because the existence of such an 

- agreement without more tends to encourage member- 

ship in a labor organization .. - The Act requires 
that the employee shall have freedom of choice and 
any form of interference with that choice is forbid- 
den.’’ 


See also Eichleay Corp., 206 F. 24.799 (3d Cir.), 32 
LRRM 2628, enfg. 102 NLRB 680, 31 LREM 1351; Ron- 
ney & Sons Furniture, 206 F. 24 730 (9th Cir.), 32 LRERM 
2635, cert. den. 346 U.S. 937, enfg. 97 NLRB 891, 29 
LRRM 1169; F. H. McGraw, 206 F. 2d 635 (6th Cir), 
39 LRRM 2220, enfg. 99 NLRB 695, 30 LRRM 1136; 
Operating Engimeers, Local 57, 201 F. 2d 771 (ist Cir.), 
31 LRRM 2344, enfg. 97 NLRB 386, 29 LRRM 1103; The 
Great Atlantic & Pacific Tea Co. 81 NLRB 1052, 23 
LRRM 1464; Jones & Laughlin Steel, 83 NLRB 916, 24 
LRRM 1153; Julius Resnick, 86 NLRB 38, 24 LRRM 
1581. 
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In John B. Shriver Co., 103 NLRB 23, 31 LRRM 1489, 
the Board declared: 

“Tt is undisputed that the Union represented none 
of the . . . employees when the Respondent Company 
agreed to accord the Union exclusive representative 
status. Even without a contractual requirement for 
compulsory union membership, an employer illegally 
assists and supports a labor organization by grant- 
ing it exclusive recognition when he knows it does 
not represent a majority in an appropriate bargain- 
ing unit at the time the grant is made. The illegal 
assistance and support is only aggravated where, as 
here, the agreement . . . also requires the ... em- 
ployees as a condition of their employment to jom 
and pay dues to a labor organization they have not 
freely chosen. By including such a contractual re- 
quirement, the Employer not only violated Section 
8(a)(1) and (2), but Section 8(a)(3) as well—And 
the labor organization which executes and gives effect 
to the illegal agreement also commits an unfaur labor 
practice violating Section 8(b)(1)(A) and 8(b)(2) of 
the Act.’? (Emphasis added.) 


See also Mountain Pacific Chapter, AGC, et al., 119 
NLRB No. 126, 41 LRRM 1460; Morse Bros. Co., 118 
NLRB No. 172, 40 LRRM 1364; Hollywood Ranch Mar- 
ket, 93 NLRB 1147, 27 LRRM 1544; Printz Leather Co., 
94 NLRB 1312, 28 LRRM 1198; Childs Co., 93 NLRB 
981, 27 LRRM 1377; Max Factor, 118 NLRB No. 97, 40 
LRRM 1259; International Metal Products Co., 104 
NLRB 1076, 32 LRRM 1194. 
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3. Where, in addition to executing the contract, the parties 
maintained and implemented it by directing all AGC Chapter 
members to require all prospective subcontractors to agree in 


seeable. 

In addition to executing the contract, the parties main- 
tained and implemented it by directing all AGC Chapter 
members to require all prospective subcontractors to sign 
a written agreement to be pound by the provisions of the 
union contract as a condition precedent to securing @ sub- 
contract. 


The case of Musser and H. Earl Parker is a perfect 
illustration. 

On June 3, 1955, shortly before the 1955 Master Agree- 
ment was executed (but while negotiations were pending), 

Musser submitted a bid to H. Earl Parker, an AGC 
' Chapter member, for engineering and field survey work 
on one of Parker’s construction jobs. (Jt. App. 232.) On 
June 22, 1955, shortly after the 1955 Master Agreement 
was executed, Parker requested advice from the AGC 
Chapter, saying that he ‘‘would very much like to” 
award the subcontract to Musser. (Jt. App. 232-233.) 
Parker stated further in his letter to the AGC: 


‘‘In the past, we have hired (Musser) to do work 
of this nature, but have been continually harassed 
and even threatened with actual work stoppage by 
(the Union) if we did not withdraw them from the 
job.” (Jt. App. 233.) 


Parker was advised by the AGC that Musser had to 
agree to comply with the terms of the 1955 Master Agree- 
ment in order to obtain the. job. (Jt. App. 233-243.) 
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Parker thereupon wrote to Musser on July 11, 1955, 
stating that he “would be glad to enter into a subcon- 
tract’? for the work involved contingent upon Musser’s 
complying with the conditions of the 1955 Master Agree- 
ment. (Jt. App. 242-243.) Musser replied that it could not 
legally comply with the 1955 Master Agreement because 
it was party to a collective bargaining agreement with 
another labor organization which was certified by the 
National Labor Relations Board as exclusive representa- 
tive of its employees and that, therefore, it could not 
lawfully force its employees to become members of the 
Union. (Jt. App. 243-244.) 

Thus, it is clear that maintenance and implementation 
of the 1955 Master Agreement has resulted in the dis- 
criminatory denial of employment to petitioner’s em- 
ployees. 


Reduced to simplest terms, the evidence reveals that 
the effect of the Travis Air Base strike on petitioner’s 
employees and the effect of the 1955 Master Agreement 
on petitioner’s employees was and is identical. For the 
same reasons that the strike was found by the Board 
majority to constitute violations of the Act as charged, 
it should also have found that maintenance and imple- 
mentation of the 1955 Master Agreement constitute iden- 
tical violations. In the former instance the strike caused 
the unlawful discrimination; in the latter imstance the 
maintenance and implementation of the 1955 Master 
Agreement caused the unlawful discrimination. 
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4 “The statute does not limit its prohibition against discrimina- 
tion, restraint and coercion to acts by an employer vis-é-vis 
his own employees. 

Reference to the statute (supra) indicates that the only 
unfair labor practices enumerated which use the qualifi- 
cation ‘his employees’”’ instead of merely ‘‘employees’’, 
are Sections 8(a)(5) and 8(b)(3), and certain subsec- 
tions of 8(b)(4) having to do with the duty to bargain 
in good faith. Thus, while an employer’s obligation to 
bargain is applicable only with respect to his own em- 
ployees, his responsibility generally not to engage in con- 
duet in derogation of the rights of employees specified in 
Section 7 of the Act is applicable to any employees. 

Moreover, Section 2 (3), which defines the term “‘em- 
ployees’’, expressly states that it ‘‘shall include any em- 
ployee, and shall not be limited to the employees of a 


particular employer, unless the Act explicitly states other- 
wise ...’? (Emphasis added.) 


‘In addition, the definition of “labor dispute’’ in Sec- 
tion 2 (9) applies to disputants whether or not they stand 
in the ‘‘proximate relation of employer and employee.”’ 

Lastly, the definition of ‘Semployer’’ in Section 2 (2) 
specifically includes “‘any person acting as an agent of 
an employer, directly or indirectly . . .”’ Thus, a person 
may be an employer within the meaning of Sections 8(a) 
and 8(b) even though he has no employees of his own 
and is not an employer in the sense of participating in 
the proximate relationship of employer-employee. 


5. The employer need not have express contractual control over 
employees of the subcontractor in order to violate the Act. 


‘While it is conceded that some degree of control is 
necessary, nothing in the statute requires that such con- 
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trol must be contractual in nature. Petitioner submits 
that the Board Members Rodgers and Jenkins properly 
stated the rule as follows: 


‘¢ |, the relevant questions are whether an employer 
had the power to effectuate the removal of employees, 
whether he proceeded to do so, and thus, as a result, 
whether he thereby caused a discrimination with re- 
spect to their tenure of employment because of their 
union activities or lack thereof.’’ (Emphasis by 
Board.) (Jt. App. 122.) 


Moreover, Member Bean agreed that: 


‘<< . . realism requires the conclusion that a general 
contractor on a project on which subcontractors’ em- 
ployees are actually employed is as much in control 
over those employees’ status on the project as are 
their direct employers .. .’’ (Jt. App. 135.) 


Nothing in Section 2(2) of the Act, defining an “‘em- 
ployer’’, or in Section 2(13), defining ‘‘agency”’, limits 
employer responsibility for discrimination upon the par- 
ticular form of control over the employees involved. 


6. The statute does not require that the act of discrimination be 
directed against any particular identified or specified em- 
ployees. 

Numerous Board and Court cases have held that Sec- 
tion 8(a)(3) is not limited to an employer’s own em- 
ployees, and is not limited to particular identified em- - 
ployees. The Austin Co., 101 NLRB 1257, 31 LRRM 1215; 
West Texas Utilities, 108 NLRB 407, 34 LRRM 1047, 
affirmed (5th Cir.) 218 F. 2d 824, 35 LRRM 2531, cert. 
den. 349 U.S. 953, 36 LRRM 2203; £. F. Shuck Construc- 
tion Co., 114 NLRB 727, 37 LRRM 1016, enfd. (9th Cir.) 
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3 F. 2d 519, 39 LRRM 2322, 40 LRRM 2167; Geo. D. 
Auchter Co., 102 NLRB 881, 31 LRRM 1389, enfd. (oth 
Cir.) 209 F. 2d 273, 33 LRRM 9386; American News- 
paper Publishers Assn., 86 NLRB No. 115, 25 LRRM 
1002, enfd. (7th Cir.) 193 F. 2d 782, 29 LRRM 2230, aff. - 
345 U.S. 100. 


Tt also has been held that under Section 8(b)(2) of 
the Act, which proscribes union conduct which causes, OF 
attempts to cause, an employer to violate Section 8(a) 
(3), it need not be shown that particular employees were 
actual or intended objects of the unlawful discrimination. 
National Maritime Union, 78 NLRB 971, 22 LRERM 1289, 
enfd. (2d Cir.) 175 F. 2d 686, 24 LRRM 2268. In United 
Mine Workers v. NLRB, 184 F. 2d 392 (Dist. Col. Cir.) 
296 LRRM 2415, enfg. 83 NLRB 916, 24 LRRM 1153, thes 
Court expressly rejected the union’s contention that Sec- 
tion 8(b)(2) is limited to discrimination against a speci- 
fied employee or group. 


7\ "The contract here involved was not mere discrimination by 
one employer against another employer. 

The principal argument in the opinion of Board Mem- 
bers Leedom and Murdock is represented by the followmg 
quotations from their opinion : 

‘No decision of this Board or of any court stands 
for the extreme notion that an employer unlawfully 
discriminates against the employees of another em- 
ployer merely by cessation of business with that 
employer.’’ (Jt. App. 130.) 


> gS ; a @ eS & s 
‘Section 8(a)(3) of course forbids discrimination 


against employees to encourage Or discourage union 
membership, but neither that section of the Act nor 
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any other section forbids an employer to discriminate 
against employers.’’ (Jt. App. 131.) 


The basic fallacy of such theory is that it completely 
ignores the reason for the discrimination. The object or 
target of the subcontractor’s clause was not the subcon- 
tractor himself but, on the contrary, was his employees. 
The Union did not care who the subcontractor was or 
what business it did so long as his employees were mem- 
bers of, and bound by the provisions of the Union’s 
agreement with the AGC. Section 12 of the agreement 
has nothing whatever to do with the qualification, size, 
reputation, financial standing, business history or back- 
ground of the subcontractor. It relates only to, and is 
specifically aimed only at, the subcontractor’s employees. 


We do not wish to burden the Court with extended 
argument on this point and therefore will limit ourselves 


to two succinct quotations from the opinion of the Board 
Members Rodgers and Jenkins, as follows: 

<< AGC had no objection independent of the Union’s 

to Musser as a subcontractor.®”’ (Jt. App. 120.) (Em- 

phasis added.) 

e * e e & & s 

“SBecause this was so, we think the dissent of Members 

Leedom and Murdock goes too far in saying that we base 

our findings ‘solely on the ground that he (the general con- 

tractor) elects not to do business with the latter employer 

(the subcontractor).’ For us, the reason for his election re- 

mains the paramount consideration.” (Jt. App. 120.) (Em- 

phasis added.) 

* e 
‘The parties stipulated that but for the inclusion of 
the subcontractors’ clauses in various contracts be- 
tween the Union and the AGC, in effect between 
July 17, 1952, and July 21, 1955, Parker would have 
awarded subcontracts to Musser for field survey 


& e * * 6 
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work on 13 different projects within that period and 

_ that Parker had informed Musser that it would be 

_ glad to award a subcontract provided Musser under- 

took to comply with Section 12 of the 1955 Master 
Agreement. 


‘The contention that this provision is legal be- 
cause the Act does not proscribe discrimination by 
an employer of an employer ignores the Union’s role 
_ in determining the employer’s choice, the realities of 
the situation and even the purposes to be accom- 
plished by the Act.”’ (Jt. App. 125-126.) 


‘The Trial Examiner likewise reasoned: 

‘‘In sum, it is unrealistic to view the (subcontrac- 
tor) clause as a mere arrangement whereby an em- 
ployer, at a union’s insistence undertakes to refrain 
from doing business with another employer. The 
thrust of the clause goes beyond its borders, for it 
has resulted in a denial of employment opportunities 
to employees, and it is reasonably foreseeable that 
its existence will exclude technical engineers in the 
employ of Musser or other members of the Western 
Association from much of the opportunities for the 
performance of field survey work available in the 
46-county area during the term of the 1955 Master 
Agreement.”’ (Jt. App. 58.) 


The effect of the 1955 Master Agreement upon the subcon- 
tractor’s employees was not too remote or speculative to con- 
stitute a violation of the statute. 


Board Member Bean, while not sharing the view that 
the discrimination involved was against an employer 
rather than employees, found that the execution, mainte- 
nance and implementation of the 1955 Master Agreement 
did not violate the Act solely because, in his opinion, the 
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effect was ‘‘too remote’’, and ‘‘entirely too speculative.”’ 
(Jt. App. 135.) 


There are several fallacies in Member Bean’s position. 
First, he ignores the Radio Officers’ Union case, cited and 
discussed above, in which the Supreme Court clearly 
states that in the field of labor relations as well as at 
common law a party is liable for the natural and fore- 
seeable consequences of his acts. The proper test is not 
how near or far the effect may be, whether in time or 
distance, or in terms of relationship, but whether the effect 
is natural and foreseeable. If the Master Agreement 
naturally encourages membership in Local 3 and discour- 
ages membership in other locals, and if it is foreseeable 
that employees of subcontractors will be denied employ- 
ment unless they become members of Local No. 3 and 
work under the contract, then, as a matter of law, the 
conclusion that the effect is remote and speculative is er- 
roneous. 


The Trial Examiner correctly stated as follows: 
‘‘That this conclusion is neither ‘speculative’ nor ‘re- 
mote’ is evidenced by Musser’s experience both with 
the current subcontractors clause and comparable pro- 
visions of prior contracts between the Union and the 
AGC. Musser’s technical engineers were prevented 
from working at the Travis project for a period of 
approximately three months as a direct consequence 
of the existence and attempted application of the 
subcontractors clause of the 1954 Master Agreement, 
and it may be noted that this denial of employment 
to them at the project continued for a substantial 
period after the current subcontractors clause went 
into effect, and that they were permitted to resume 
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their employment only after the Board entered the 
cease and desist order against the Union in Case No. 
20-C'C-109, described above. What is more, as the 

' parties have stipulated, but for the inclusion of one 
subcontractors clause or another in agreements be- 
tween the Union and the AGC in effect during the 
period between July 17, 1952 and July 21, 1955, and 
advice given Parker by ‘duly authorized representa- 
tives’ of the Northern California AGC that such 
clauses ‘were binding upon (it) and would be en- 
forced by the . . . parties’ thereto, Parker would have 
awarded subcontracts to Musser for field survey 
work, during the period, on 13 different projects in 
Northern California. Had Musser performed the sub- 
contracts, its proceeds from such performance would 
have amounted, in the aggregate, to approximately 
$110,000. The most recent occasion when Parker 
withheld the award of a subcontract from Musser oc- 
eurred after the current clause went into effect, and 
was based upon the existence of the clause and Mus- 
ser’s refusal to accept the condition that he comply 
with it. Obviously, the denials of these subcontracts 
to Musser had the direct effect of preventing its 
technical engineers, so long as they remained in Mus- 
ser’s employ, from working at the projects affected.’ 
(Jt. App. 56-57.) 


Thereupon, the Trial Examiner properly concluded: 
‘Tp gum, it is unrealistic to view the (subcontractor) 
clause as a mere arrangement whereby an employer, 
at a union’s insistence, undertakes to refrain from 
doing business with another employer. The thrust of 
the clause goes beyond its borders, for it has resulted 
in a denial of employment opportunities to employees, 
and it is reasonably foreseeable that its existence will 
exclude technical engineers in the employ of Musser 
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or other members of the Western Association from 
much of the opportunities for the performance of 
field survey work available in the 46-county area dur- 
ing the term of the 1955 Master Agreement.’’ (Jt. 
App. 58.) 


In the Radio Officers’ Union case, supra, the Sone 
Court stated (347 U.S. at 51): 

“‘Obviously, it would be & gross inconsistency to hold 
that an inherent effect of certain discrimination ‘is 
encouragement of union membership but that. the 
Board may not reasonably infer such encourage- 
ment. We have held that a natural result of the dis- 
parate wage treatment in Gaynor was encouragement 
of union membership; thus it would be unreasonable 
to draw any inference other than that encouragement 
would result from such action.’’ (Emphasis added.) 


Thus, in the instant case, since the inherent. effect of 
the 1955 Master Agreement is encouragement of member- 
ship in the Union by discrimination against employees of 
subcontractors, it was unreasonable for Member Bean. to 
infer or conclude that the effect of such an agreement on 
the subcontractor’s employees is too remote and specu- 


lative. 

If other illustrations are needed, a discriminatory 
hiring hall contract presents a perfect analogy to the in- 
stant case in so far as it involves the same elements of 
anonymous, unidentified persons, merely potential: appli- 
eants for employment, no particular job and no particu- 
lar employer. For example, where a multi-employer as- 
sociation has an exclusive hiring arrangement with a union 
whereby member-employers are required to secure em- 
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ployees solely through the offices of the union, and where 
the agreement gives preference in registration and dis- 
patching of applicants to members of the union, this ar- 
rangement violates Sections 8(a) (3), (2) and (1) and 8(b) 
(1) and 8(b)(2) without any showing that any non-union 
applicants presented themselves at the union hall to regis- 
ter or sought to be dispatched, without showing what clas- 
sifications of jobs were available at any time, or how 
many, and without showing with which particular em- 
ployer or employers’ work was available. Mountain Pacific 
Chapter AGC, et al., 119 NLEB No. 126, 41 LRRM 1460; 
cf. Waterfront Employers of Washington, 98 NLRB 284, 
299 LRRM 1334, enfd. 211 F. 2d 946, (9th Cir.), 34 LRRM 
2049; Boilermakers Local 803, 107 NLRB No. 212, 33 
LRRM 1296, enfd. 218 F. 2d 299, (3rd Cir.), 35 LRRM 
9355. See also: Daniel Hamm Drayage Co., 84 NLRB 


458, 24 LRRM 1268, enfd. 185 F. 2d 1020 (5th Cir.), 27 
LRRM 2273. 


Moreover, since such hiring hall contracts commonly 
run for several years, it is even uncertain who the mem- 
ber-employers will be. during the term of the contract, 
what jobs may be available and what employees may be 
available. | 
- Thus, the impact of the ‘‘subeontracting’’ clause in the 
instant case is no more remote or speculative than the 
effect of the exclusive hiring clause in the foregoing il- 
lustration which has repeatedly been declared illegal by 
the Board and the Courts. 
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9. The evidence establishes that the actual intent and purpose 
of the Union in forcing the AGC to execute the 1955 agree- 
ment was to cause the discrimination against petitioner’s em- 
ployees, which occurred in this case. 


Moreover, the evidence in the record establishes actual 
or subjective intent on the part of the Union. The fol- 
lowing sequence of events—all within a span of about 
two months—clearly reveals the Union’s true motivation: 

(1) Appearance of petitioner’s employees at Travis 
Air Base job—on or about March 12, 1955. 

(2) Demand by Union that Musser’s employees be 
removed—April 11, 1955. 

(3) Protest by Union at employer non-action—on or 
about May 3, 1955. 

(4) Strike by Union—May 9, 1955. 

(5) Filing of unfair labor. practice charges by peti- 
tioner against Union alleging ‘‘secondary boy. 
violation—May 9, 1955. 

(6) Removal of petitioner’s employees from Travis 
Air Base project by AGC Chapters—May, 10, 1955. 

(7) Decision of Board of Adjustment—May 19, 1955. 

(8) Union demands re 1955 Master Agreement—J une 
2, 1955. 

(9) Refusal by AGC Chapters—June 10, 1955. 

(10) Strike by Union to secure 1955 Master Agree- 
ment—June 13, 1955. 

(11) Complaint issued by NLRB alleging 8(b) (4) -vio- 
lation by Union strike of May 9, 1955—June 14, 
1955. 

(12) Stipulation signed by Union in formal settlement 
of said case, providing for Board order and Court 
decree—June 15, 1955. 

(13) Execution of 1955 Master Agreement—June 15, 
1955. 
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It is perfectly plain from the revised Section 12 and 
the addition of a ‘‘union shop”’ clause in the 1955 Master 
Agreement that the Union sought to accomplish by these 
contract provisions what it had failed to accomplish pre- 
viously when it was forced by the ‘secondary boycott’ 
complaint and consent decree to permit the return of pe- 
titioner’s employees to the Travis Air Base job. 


Section 12 of the 1954 Master Agreement which was in 
effect during the Travis Air Base episode provided that: 
‘<The terms and conditions of this agreement ... 

shall apply equally to any subcontractor .. .”’ 


The 1954 subcontracting clause did not require the sub- 
contractor to agree, as a condition of obtaining the sub- 
contract, to comply with the terms and provisions of the 
Master Agreement. (Jt. App. 211.) 


he 1955 Master Agreement, however, included for the 
first time the following additional provisions (Jt. App. 
195) : 
Phat if an individual employer shall subcontract 
work as herein defined, provision shall be made m 
such subcontract for the observance by said subcon- 
tractor of the terms of this Agreement.”’ (Emphasis 
added.) 


Thus, it is clear that the Union recognized that it was 
vulnerable under the Act if it sought by strike action to 
‘enforce Section 12 retrospectwely by forcing the removal 
‘of subcontractors’ employees from a construction project 
after the subcontractor started work. It attempted to 
‘preclude any such liability by preventing any subcon- 
‘tractor from commencing work unless the subcontractor 
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agreed in advance to comply with the AGC Chapters Mas- 
ter Agreement with the Union. Thus, the Union could 
enforce its wishes by arbitration or Court action to secure 
compliance by the subcontractor rather than by strike 
action which would expose it to ‘‘secondary boycott”’ lia- 
bility. To say that the Union did not have Musser and 
Musser’s employees in mind when it signed the 1955 con- 
tract containing the new subcontractor’s clause on the 
very day that it signed a stipulation for a Board order 
and Court decree is simply to ignore the facts and reali- 
ties of the case. 


IL. 

UNLAWFUL INTERFERENCE, RESTRAINT AND COERCION. 
The same acts of the Union and the AGC also constituted interfer- 
ence, restraint and coercion of employees as well as dis- 

erated 

Execution, maintenance and implementation of the 1955 
Master Agreement constituted interference with, restraint 
and coercion of employees of Musser and other members 
of Western Association (as well as employees of other 
subeontractors) by AGC Chapters in violation of Section 


8 (a)(1) of the Act. 


Execution, maintenance and implementation of the 1959 
Master Agreement constituted restraint and coercion of 
such employees by the Union in violation of Section 8(b) 
(1)(A) of the Act. 

The test under these sections of the statute is the rea- 
sonable tendency of the acts, not their actual effect. 
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‘Tt is well established by Board and Court decisions that 
evidence of actual intimidation or coercion is not @ pre- 
requisite of finding violations of the rights of employees 
proscribed by Sections 8(a)(1) and 8(b) (1) (A) of the 
Act. The test is whether the conduct engaged in reasonably 
‘stends’? to interfere with the free exercise of employee 
rights under the Act. NLRB v. Ford Bros., 170. F. 2d 
735 (7th Cir.), 23 LRRM 2088, enfg. 73 NLRB No. 10, 19 
LRRM 1316; NLRB v. Illinois Tool Works, 153 F. 2d 811 
(7th Cir.), 17 LRRM 841; NLRB v. Link Belt Co., 31 
U.S. 584, 7 LRRM 297; NLRB v. Aintree Corp., 132 F. 
24 469 (7th Cir.) 11 LRRM 646, cert. den. 318 U.S. 744, 
12 LRRM 890; Swift & Co., 30 NLEB 550, 8 LRRM 70, 
enfd. 129 F. 2d 22 (8th Cir.), 10 LRRM 837; Radio Of- 
ficers’ Union v. NLRB, 347 US. 17, 33 LRRM 2417; Capr- 
tal Service Inc. v. NLRB, 204 F. 2d 848 (9th Cir.), 32 
LRRM 2280; NLRB v. Collins Baking Co., 193 F. 2d 483 
(5th Cir.), 29 LRRM 2206; NLRB v. Essex Wire Corp., 
945 F. 2d 589 (9th Cir.), 39 LRRM 2632; NLRB v. Talla- 
dega Cotton Factory, 213 F. 2a 209 (5th Cir.), 34 LRRM 
2196; NLRB v. Vail Mfg. Co., 158 F. 2d 664 (7th Cir.), 
19 LRRM 2177, cert. den. 331 U.S. 835; Audubon Cabt- 
net, 117 NLRB No. 128, 39 LRRM 1327; Curtis Bros., Inc., 
119 NLRB No. 33, 41 LRRM 1025; Alloy Mfg. Co., 119 
NLRB No. 38, 41 LRRM 1058. 

‘Ag stated by the Court in the I[inois Tool Works case, 
supra: 
ss _ . the test of interference, restraint and coercion 
under Sec. 8(1) of the Act, does not turn on the 


employer’s motive or on whether the coercion suc- 
ceeded or failed . . . The test is whether the employer 
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engaged in conduct which, it may reasonably be said, 
tends to interfere with the free exercise of employee 
rights under the act.”’ 


See also: Western Cartridge Co. v. NLRB, 134 F. 2d 
240 (7th Cir.), 12 LRR Man. 541; Rapid Roller Co. v. 
NLRB, 126 F. 2d 452 (7th Cir.), 9 LRR Man. 563; NERB 
v. Industrial Cotton Mills, 208 F. 2d 187 (4th Cir.). 


If it may reasonably be inferred from the evidence that 
the conduct in question tends to interfere with employee 
rights, then, as a matter of law, such conduct constitutes 
unlawful interference. 


The Union in this case is not the statutory bargaining 
representative of Musser’s employees and cannot assert 
or attain such status because of the outstanding certifica- 
tion of Engineers and Scientists of California resulting 


from the representation proceeding in case 101 NLRB 64. 
(Jt. App. 34-35.) 


It follows that it would be unlawful for Musser or any 
other employer-member of Western Association to recog- 
nize any labor organization other than Engineers and 
Scientists of California as the exclusive bargaining repre- — 
sentative of its field survey employees. 


Yet this is precisely what the AGC and the Union sought 
to require of Musser and all other members of Western 
Association as a condition of doing busimess as a sub- — 
contractor with any member of AGC. 


As the Trial Examiner properly concluded: 
‘The results of that representative proceeding 
obviously precluded acceptance of the representation 
and unit claims of the AGC as they apply to any 
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employees (including Musser’s) embraced by the 
Board’s finding and the election results. But even if 
one puts the Board’s decision and certification aside, 
acceptance of the AGC’s representation and unit con- 
tentions with respect to Musser’s employees would 
involve a denial of basic premises of the Act. Sec- 
tion 7 guarantees employees ‘the right to self-organi- 
zation, to form, join, or assist labor organizations, 
to bargain collectively through representatives of 
their own choosing.’ Section 8(a) (5) imposes the obli- 
gation upon an employer ‘to bargain collectively with 
the representatives of his employees’ (emphasis sup- 
plied). Musser’s technical engineers employed at the 
Travis project are members of the Engineers and 
Scientists and have not chosen the Union to repre- 
sent them. They are not employed by the AGC Asso- 
ciations, nor by any of their members. To hold that 
the Union, which does not represent Musser’s em- 
ployees, and the AGC Associations and their members, 
who do not employ them, may, by agreement, include 
these employees in & bargaining unit is to fly in the 
face of the plain provisions of Section 7 and 8(a) (9) 
of the Act.”? (Jt. App. 49.) 


"The point is very well stated in the opinion by Board 

Members Rodgers and Jenkins: 

| “To hold that a labor organization which does not 
represent the employees of particular employers and an 
employer who does not directly employ such em- 
ployees may by contract impose @ bargaining repre- 
sentative not of their own choosing upon those em- 
ployees and the terms and conditions of their employ- 
ment with another employer is contrary to the basic 
objectives of the Act.”? (Jt App. 127.) (Emphasis 
added.) 
Ed e 
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“*Section 8(a)(1), (2) and (3) prohibit an employer 
from foisting upon employees a bargaining repre- 
sentative not of ther own choosing, contrary to their 
‘organizational rights’, and Section 8(b)(1)(A) and 
(2) prohibit a labor organization from causing or 
attempt to cause him to do so, either by economic 
pressure or by contract provision.’’ (Jt. App. 128.) 
(Emphasis added.) 


Ii. 
UNLAWFUL ASSISTANCE. 

By executing, maintaining and implementing a contract which 
compelled all employees of the subcontractor to join respond- 
ent Union and to work under the terms of its contract, the 
AGC Chapters in effect recognized the respondent Union as 
the bargaining representative of the subcontractor’s employ- 
ees. This constituted illegal assistance and support of a labor 
organization because the Union does not represent the sub- 
contractor’s employees. 

By executing the 1955 Master Agreement the AGC 
Chapters agreed that they would require all persons doing 
business with them as subcontractors to recognize Union 
as the representative of the subcontractor’s employees 
when, in fact, another labor organization has been certi- 
fied as their representative. In addition to constituting 
unlawful discrimination, interference and coercion, this 
constituted unlawful assistance to a labor organization in 
violation of Section 8(a)(2) of the Act. John B. Shriver 
Co., swpra; Morse Bros. Co., supra; International Metal 
Products Co., supra; Universal Food Service, 104 NLRB 
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No. 6, 32 LRRM 1052; Marathon Electric, 106 NLRB No. 
199, 32 LRRM 1645. 


‘The addition of the union-shop clause compounded the 
illegality. Max Factor, supra; Printz Leather, supra; 
Hollywood Ranch Market, supra; Childs Co., supra. 

A useful analogy may be drawn between the instant 
case and cases involving the imposition of a collective bar- 
gaining agreement on new employees in a new plant. In 
such situations the Board has held that an employer’s 
imposing upon employees @ union not of their own choos- 
ing constitates illegal support and assistance in violation 
of Section 8(a)(2) of the Act. IWinois Malleable Iron Co., 
120 NLEB No. 68, 41 LRRM 1510; The Item Co., 113 
NLRB No. 8, 36 LRRM 1266. 


IV. 


UNLAWFUL ATTEMPT TO CAUSE SUBCONTRACTORS 
TO DISCRIMINATE. 


In addition to all of the foregoing, 
! and implementation of the 1955 agreement 
Musser and all other sub- 


against their employees 
ees to become members 
their membership in any other labor organization. 

In addition to causing AGC Chapters to discriminate 
against employees of subcontractors, the Union, by exe- 
 euting, maintaining and implementing the 1955 Master 
- Agreement, also attempted to cause the subcontractors to 
discriminate against their employees. 
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Section 8(b)(2) of the Act prohibits a union from caus- 
ing or attempting to cause an employer to discriminate 
against employees in violation of Section 8(a)(3). In 
substance, what is involved here is the fundamental legal 
principle that one may not accomplish indirectly what 
cannot be lawfully accomplished directly. 


In Plumbers and Steamfitters Local 234, 112 NLRB 
1385, 36 LRRM 1218, enfd. 231 F. 2d 447 (5th Cir.), 37 
LRRM 2837, the Board held that Section 8(b)(2) of the 
Act proscribes indirect as well as direct pressure to induce 
discrimination against employees, stating: 

‘‘The test is not whether the pressure is direct or 
indirect, but whether it was intended to cause a viola- 


tion of Section 8(a)(3) and whether it was reason- 
ably calculated to bring about that result.’’ 


That this rule should be applicable to the instant case 
is plain when it is considered that an intrinsic purpose of 
the 1955 Master Agreement is to attempt to cause peti- 
tioner and other subcontractors, through the AGC Chap- 
ters, to recognize the Union in derogation of the certified 
representative of its employees and to compel petitioner 
and other subcontractors to require its employees to be- 
come members of a union which is not their chosen repre- 
sentative. 


The opinion of Members Rodgers and Jenkins succinctly 
states the argument as follows: 


‘<The inclusion in the (1955 Master Agreement) of 
(Sections 3(a) and 12) is a reasonably calculated 
means to bring about economic pressure, applied 
through another employer upon the subcontractor to 
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achieve compliance with the legal objectives in- 
volved . . . Compliance by the employer with illegal 
provisions, under compulsion of contract, is as prob- 
able as compliance compelled by strike after breach 
of such contract provisions, as the facts in this very 
case involving Parker show.”’ (Jt. App. 128.) 


CONCLUSION. 

In the final analysis, the issue in this case is whether 
Operating Engineers Local Union No. 3 can, by means of 
the “‘subcontractor’’ clause and ‘‘ynion-shop’’ provisions 
of its 1955 Master Agreement with AGC Chapters, pre- 
empt the field of representing employees doing certain 
‘kinds of engineering work in Northern California, exclude 
‘all other unions therefrom, prevent employees doing such 


‘work from selecting any other labor organization to rep- 

resent them, and foreclose such employees from job op- 
portunities in order to force them to choose Local No. 3 
as their exclusive bargaining representative. 


For the reasons discussed in this brief, it is submitted 
that execution, maintenance and implementation of a col- 
“lective bargaining agreement unlawfully encourages union 
membership and interferes with the rights of employees 
freely to select their bargaining representative and to 
engage in or refrain from engaging in union activities 
"when, by its terms, intent and application, such agree- 
ment: 


a) seeks to cover employees outside the bargaining 
unit included in said Agreement; 
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b) applies to employees not employed by any of the 
employer-parties to said Agreement; 


c) applies to employees not represented by the union 
which is party to said Agreement; 

d) applies to employees who are employed by an em- 
ployer who is a party to a different collective bargaining 
agreement with a different union; 


e) applies to employees who are members of and rep- 
resented by another union which is certified by the Board 
as exclusive bargaining representative of such employees 
in a separate and different bargaining unit; 


f) requires such employees to become members of the 
former union which does not represent them and which 
is not certified as exclusive bargaining representative in 
a unit including said employees; 

g) requires the employer of said employees to observe 
and comply with the terms and conditions of employment 
contained therein with respect to said employees although 
such employer and such employees are covered by the 
terms and conditions of employment of another collective 
bargaining agreement with another union which is certi- 
fied by the Board as the exclusive bargaining representa- 
tive of such employees. 3 


s 


\herefore, it is respectfully urged that this Court find, 
in Case No. 14466, as a matter of law and as a matter of 
fact: 

(a) That the AGC Chapters violated Section 8(a) (1), 
(2) and (3), and that the Union violated Section 
8(b)(1)(A) and (2), by executing, maintaining and im- 
plementing the 1955 Master Agreement; and 
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(b) That the Union violated Section 8(b)(1)(A) and 
(2) in attempting to cause petitioner and other subcon- 
tractors to violate Section 8(@)(3) by executing, main- 
taining and implementing the 1955 Master Agreement. 

Raymonp S. SMETHURST, 
Attorney for Petttioner. 


RorH anp Baws, 
RowLanD AND PaRas, 
Of Counsel. 
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2 
COUNTERSTATEMENT OF THE CASE’ 


AGC, the prime contractor on a construction project 
at Travis Air Force Base and in direct control of its 
operations, subcontracted a portion of the work to 
Musser, a subcontractor, who put four of his em- 
ployees on the job. Local 3, which represented em- 
ployees of AGC under a collective bargaining agree- 

-ment, insisted that by virtue of that agreement 
-Musser’s employees who were represented by a differ- 
ent union fell under Local 3’s jurisdiction and were 
subject to the terms and conditions of employment 
outlined in the Local 3-AGC agreement. As a result 
of a work stoppage called by Local 3 to effectuate this 
purpose, AGC brought about the suspension of em- 
ployment of Musser’s employees and replaced them 
with AGC employees. The Board found that by this 
eonduct AGC violated Section 8 (a) (1), (2), and (3) 
of the Act and Local 3. violated Section 8 (b) (1) (A) 
and 2 of the Act: » 

On the heels of the Travis dispute, Local 3 and AGC 
entered into a new collective bargaining agreement, 
known as the 1955 .Master Agreement, which con- 
tained, inter alia, a union. security clause requiring 
employees after 31.days to become members of Local 
3, and a provision that subcontractors of AGC incor- 
porate in their subcontracts an undertaking to observe 
the terms of the 1955 Master Agreement. The effect 

x. 3/Fhrovghout this brief the term “AGC” will be used to refer 
«to:respondents in No. 14406, chapters of the Associated General 
Contractors of America. Local 3 of the Operating Engineers, 
petitioner in No. 14298, will be referred to as “Local 3.” St. 
Maurice, Helmkamp, and Musser, 2 California partnership, 


petitioner in No. 14466, will be referred to as “Musser.” 
git 
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of this provision was to preclude subcontractors, in- 
eluding Musser, from obtaining future work assign- 
ments from AGC unless they undertook as part of 
their subcontracts to comply with the terms of the 1955 
Master Agreement. The Board found that this con- 
tractual preclusion of futwre work assignments to sub- 
contractors did not warrant a finding of a Section 8 
(b) (1) (A) or (2) violation on the part of Local 3 or 
a finding of a Section 8 (a) @, (2), or (8) violation 
on the part of AGC. ! 

In Case No. 14298 Local 3 contends that the Board 
erred in finding an unfair labor practice with respect 
to the termination of employment of Musser’s em- 
ployees at the Travis project. In Case No. 14466 
Musser contends that the Board’ should also have 
found a violation with respect to the 1955 Master 
Agreement. The Board in the several proceedings 
takes the position that its findings in these respects 
were proper and requests enforcement of its order as: 
written. The evidence, virtually undisputed, is here 
briefly summarized. 


I. The Board’s findings of fact and conclusions of law . 
A. The collective bargaining history of AGC and of Musser 
AGC is an association of some 400 contractors who 
perform construction work in a 46-county area in Cal-: 
ifornia (J. A. 115; 7-8, 19, 22, 281-282, 298-300). For 
more than ten years AGC and Local 3 have been par- 
ties to a series of collective bargaining contracts cov- 
ering certain AGC employees, including (at all times 
material here) employees engaged in field survey and. 
engineering work (J. A. 115; 172-173, 221-223, 284-. 
285, 298-299, 306-312). , 


490116—58——_2 
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Musser, an engineering subcontractor, is a member 
of the Western Association of Engineers, Architects 
and Surveyors, herein called Western Association, 
which represents its members in labor relations mat- 
ters (J. A. 116; 8, 19, 22). In 1952 the Board cer- 
tified the San Francisco Area Group of Professional 
Employees, herein called Professional Employees, as 
the collective bargaining representative of an appro- 
priate unit composed of the field engineering em- 
ployees of the members of Western Association, 
including Musser (J. A. 116; 8, 9, 22, 255).? At all 
times relevant herein, Western Association and Pro- 
fessional Employees have been parties to a collective 
bargaining agreement covering such employees (J. A. 
116; 8, 19, 22, 183-188, 256). 


B. The Travis incident - 
1. The facts 
In March 1955, AGC contracted with the United 
States Corps of Engineers to perform certain con- 
struction work at Travis Air Force Base (J. A. 116).* 
Shortly thereafter, AGC subcontracted the field sur- 
vey work for the project to Musser, and four of his 
employees began work (J. A. 116; 9, 19, 22, 249). All 
of these Musser employees were members of Profes- 
sional Employees and were covered by its contract 
with Western Association (J. A. 116-117, 37; 177- 


2 Local 3 intervened in this proceeding but requested that its 
name be removed’ from the ballot. (J. A. 47-48; 255). 

* Although the actual contractor was 2 Joint ‘Venture made 
up of 4 AGC members, we refer to it as AGC, since in taking. 
the action at issue herein the Joint Venture was acting on 
behalf of AGC. © 
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180). There is no evidence that any of them wanted 
Local 3 to represent them. 

The contract then in effect between AGC and Local 
3, herein called the 1954 Agreement, contained the 
following provision (J. A. 36; 173-174, 211, 301) : 

The terms and conditions of this agreement 
insofar as it affects the Employer and the in- 
dividual employer shall apply equally to any 
subcontractor under the control of or working 
under contract with, such Employer or any 
work covered by the agreement, and said sub- 
contractor with respect to such work shall be 
considered the same as an individual employer 
covered hereby. 

By letter to AGC dated April 1955, Local 3 asserted 
that the contract was not being observed with respect 
to Musser’s employees, alleged that this conduct 
violated the subcontractor clause quoted above, and 
asked that the matter be referred to a Board of Ad- 
justment provided for by the contract as a method 
of settling disputes of this type (J. A. 117; 223-224). 
Not having received an answer to this letter, Local 3 
on May 9 caused a work stoppage of AGC employees 
on the project (J. A. 117; 9, 19, 22, 225). On the 
following day, AGC suspended the performance of all 
field survey work by Musser’s employees pending a 
decision of the Board of Adjustment (J. A. 117; 9-10, 
19, 22, 23, 174-175, 226). Shortly thereafter, the 
Musser employees were replaced by employees of 
AGC represented by Local 3 (J. A. 39; 226). 

On May 19, the Board of Adjustment issued a de- 
cision upholding Local 3’s position (J. A. 117; 10-11, 
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19, 23). However, on July 14, 1955, the National 
Labor Relations Board (in a case not before this Court 
and involving different statutory provisions from those 
in question in the cases at bar) issued a consent order, 
based on Section 8 (b) (4) (A) of the Act, directed 
against the work stoppage eaused by Local 3 at the 
Travis project (J. A. 117; 261-270). Because of this 
order, Local 3 waived its “ contract and Board of Ad- 
justment rights” and agreed to permit Musser’s em- 
ployees to return to the project (J. A. 117; 231). 
Musser’s employees returned to work on August 19, 
1955 (J. A. 117; 174). 


2. The Board's conclusions 


Upon these facts a majority of the Board (two 
members dissenting) agreed with the Trial Examiner 
that Local 3, by causing AGC to remove Musser’s em- 
ployees from the Travis project, violated Section 8 
(b) (1) (A) and (2) of the Act, and that AGC, by 
yielding to Local 3’s demands in this respect, vio- 
lated Section 8 (a) (1), (2), and (3) of the Act (J. 
A. 66-69, 118-123, 134-135).” A majority of the 
Board (this time with one member dissenting) also 
agreed with the Trial Examiner that Local 3 violated 
Section 8 (b) (1) (A) and (2) of the Act in that its 
 4Qwing to a printer’s error, J. A. 93 reflects Paragraph IV 
of AGC’s answer as admitting Paragraph VIL of the complaint. 
‘This paragraph of AGC’s answer admits Paragraph VII of the 
complaint. 

_ On the basis of these findings the Board directed that AGC 

and Local 3 jointly and severally reimburse the four Musser 
‘employees, whose employment was ‘unlawfully suspended, for 
earnings they lost as a result of the discrimination against 
them (J. A. 136, 69, 70-72). 
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work stoppage, to cause AGC to terminate its sub- 
contract with Musser unless Musser required: his em- 
ployees to accept Local 3 as their bargaining repre- 
sentative, constituted an attempt to cause Musser 
through AGC to discriminate against his employees in 
violation of Section 8 (a) (3) of the Act (J. A. 69, 
118, n. 3, 123-125). 
C. The 1955 Master Agreement and its implementation 

On June 15, 1955, AGC and Local 3 entered into a 
new collective bargaining agreement, herein called the 
1955 Master Agreement, which was substantially 
similar to the predecessor 1954 agreement (J. A. 117; 
189-204). The 1955 agreement, however, differed in 
two particulars. First, it contained a provision “‘that 
all employees covered by this agreement shall be re- 
quired, as a condition of employment to apply for, and 
to become members of, and to maintain membership in 
[Local 3] within thirty-one (31) days followimg the 
beginning of their employment or the effective date of 
this clause whichever is later’’ (J. A. 117; 13-14, 19, 23, 
192). Second, it contained a subcontractor’s clause 
which added to the terms of the 1954 agreement a pro- 
vision requiring subcontractors to incorporate in their 
subcontracts a clause requiring them to observe the 
terms of the 1955 Master Agreement. The subcon- 
tractor’s clause now reads as follows (J. A. 117-118; 
13-14, 19, 23, 195) : 

The terms and conditions of this agreement 
insofar as it affects Employer and the individ- 
ual employer shall apply equally to any sub- 
contractor under the control of, or. working 
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under contract with such employer and any 
work covered by this agreement, and said sub- 
contractor with respect to such work shall be 
considered the same as an individual employer 
covered thereby. 

That if an individual employer shall subcon- 
tract work as herein defined, provision shall be 
made in such subcontract for the observance by 
said subcontractor of the terms of this agree- 
ment. 

A subcontractor is defined as any person, 
other than an employee covered by this Agree- 
ment, firm or corporation who agrees, orally or 
in writing, to perform for or on behalf of an 
individual employer any part or portion of the 
work covered by this agreement. [Emphasis 
supplied.] 

On June 3, 1955, Musser submitted a bid for a sub- 
eontract to H. Earl Parker, Inc., herein called Parker, 
a regular member of AGC (J. A. 118; 232, 249-250). 
Pursuant to advice from AGC’s counsel, Parker re- 
plied, by letter dated July 11, that it would be ‘‘olad” 
‘to award the subcontract to Musser if Musser would 
comply with the above quoted subcontractor’s clause 
in the 1955 Master Agreement between AGC and 
Local 3 (J. A. 118, 43; 234-243). Musser declined 
the offer on the ground that it had a collective bar- 
gaining agreement with the Professional Employees 
and, therefore, could not compel its employees to joi 
Local 3 (J. A. 118; 243-244). 

On the foregoing facts a majority of the Board 
(two members dissenting) dismissed allegations that 
_ by “executing, maintaining and enforcing’’ the union 
- gecurity and subcontractor clauses of the 1955 Master 
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Agreement, AGC violated Section 8 (a) (1), (2) and 
(3) of the Act and Local:3 violated Section 8 (b) (1) 
(A) and (2) of the Act (J. A. 140). In substance 
the majority was of the view that the contractual pre- 
clusion of future work assignments to prospective 
subcontractors under the circumstances here involved 
did not warrant a finding that the statutory rights of 
unidentified employees of such prospective carpe 
were adversely affected (J. A. 129-135).° 


II. The Board’s order 


The Board’s order (J. A. 135-143) requires AGC 
to cease and desist from encouraging membership in 
Loeal 3 or any other labor organization, or discourag- 
ing membership in Engineers and Scientists of Amer- 
ica* or any other labor organization, by removing 
employees of subcontractors engaged on its construc- 
tion projects or in any other manner discriminating 
against employees; and from in any like or related 
manner restraining or coercing its employees in the 
exercise of their rights under Section 7 of the Act. 
Local 3 is required to cease and desist from causing 
or attempting to cause AGC to discriminate against 
any employees in violation of Section 8 (a) (3); from 

No issue is raised as to the legality of the subcontractor’s 
clause in the 1954 agreement which, although in effect at the 
time of the Travis incident, had expired at the time of the 
Board hearing herein (J. A. 171). The issue in the Travis 
incident, as already noted, was the propriety of the conduct of 
AGC and Local 3 in effecting the removal of employees who 
were actually at work on the project under a subcontract which 
had already been awarded. 


* This is the present name of the organization previously re- 
ferred to herein as the Professional Employees (J. A. 116). ° 
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attempting to cause Musser or any other employer to 
discriminate against any employees in violation of 
Section 8 (a) (3); and from in any like or related 
manner restraining or coercing employees in the exer- 
cise of their rights under Section 7 of the Act. AGC 
and Local 3 are required jointly and. severally to make 
whole, for any loss of pay they may have suffered by 
reason of the discrimination against them, the four 
Musser employees whom AGC and Local 3 had caused 
to be removed from the Travis project. Both AGC 
and Local 3 are required to post appropriate notices. 
SUMMARY OF ARGUMENT 

The two issues in this case are (1) the propriety of 
the Board’s finding that AGC. violated Section 8 (a) 
(1), (2), and (3) of the Act and that Local 3 violated 
Section 8 (b) (1) (A) and (2) of the Act by effecting 
the removal of four Musser employees from. the Travis 
project; and (2) the propriety of the Board’s dismis- 
sal of allegations that AGC and Local 3 violated these 
game provisions by executing, maintaining and. imple- 
menting the 1955 Master Agreement.. 

While the situations out of which the respective 
issues arise have a surface similarity in that both sit- 
uations represent instances where AGC and Local 3 
sought to limit employment to Local 3 adherents, the 
differing methods by which AGC and Local 3 sought 
to achieve this objective are the significant feature of 
this case. Thus, in the Travis situation Local 3 took 
coercive action—and AGC capitulated thereto—to ter- 
minate the employment of four Musser employees who 
were already at work on the project; in the other sit- 
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uation the discrimination, if any, arose merely from 
AGC?’s voluntary adherence to am agreement. in refus- 
ing to award subcontracts to subcontractors who re- 
fused to comply with its terms. The Supreme Court 
in Carpenters Local 1976 v. N. L. BR. B., 35% U.. S.. 93, 
107-108, has recently had oceasion to note, in a related 
statutory context, the differmg legal consequences 
which may flow from voluntary adherence to provi- 
gions in a labor agreement on the one hand and coer- 
eive action to compel compliance with such provisions 
on the other. 

¥. Musser’s employees were represented for pur- 
poses of collective bargaining by Professional Em- 
ployees, their certified bargaining representative. On 
settled principles, therefore, Musser was precluded 
from dealing with Local 3 concerning the terms and 
conditions of their employment. Accordingly, when 
Local 3 and AGC sought by coercive action to condi- 
tion the further employment of Musser’s employees on 
the Travis project on the abandonment of their alle- 
giance to Professional Employees in favor of repre- 
sentation by Local 3, they respectively violated the ht- 
eral proseriptions: of Section 8 (b) (I) (A) and (2) 
and of Section 8 (a) (1t}, (2), and (3) of the Act. 

Local 3 and AGC present two defenses to exonerate 
them from liability. The first: defense is that. the sub- 
contractor’s clause of the 1954 agreement, making sub- 
contractors subject. to the terms and conditions of that 
agreement, furnishes them with immunity. The fact 
of the matter is, however, that AGC did not, as it 
might have done, avail itself of its contractual right to 
withhold a subcontract from - Musser. Having 
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awarded such a subcontract, the issue is whether, 
questions of contractual liability aside, the termina- 
Hon of employment of Musser’s employees on the 
Travis project violated their rights under the Act. 

The argument that Musser’s employees, by virtue of 
the subcontractor’s clause in the 1954 agreement, be- 
eame part of the bargaining unit covered by the agree- 
ment and hence properly subject to its terms is with- 
out merit. ‘The short of the matter is that Musser’s 
employees had their own certified bargaining repre- 
sentative, and that AGC and Loeal 3 could not by pri- 
vate agreement invalidate that certification. The cor- 
responding argument that execution and implementa- 
tion of the subcontractor’s clause was warranted here 
in order to preclude assignment of work normally 
covered under the bargaining agreement to employees 
of other employers has no relevance here. The instant 
subeontractor’s clause contemplates that work under 
the agreement will be subcontracted out, and differs in 
that regard from the usual type of subcontractor’s 
clause which is designed to preclude subcontracting 
altogether. 

‘The second defense is that the absence of a direct 
employer-employee relationship between AGC and 
Musser’s employees precludes a finding that AGC vio- 
lated Section 8 (a) (3) of the Act by terminating 
the employment of Musser’s employees and that Local 
2 violated Section 8 (b) (2) of the Act by causing 
that. termination. Parenthetically, it may be noted 
that the finding of a Section 8 (b) (2) violation on 
the part of Local 3 is independently warranted inas- 
much as Local 3 was patently ‘attempting to cause”’ 
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Musser, by means of a work stoppage against AGC, 
to discriminate against his employees. ze 

“Moreover, the fact that AGC was not the direct 
employer of the Musser employees in the classical: 
sense does not invalidate the finding that AGC and: 
Local 3 violated Section 8 (a) (3) and 8 (b) (2) of: 
the Act respectively. The fact is that AGC by virtue: 
of its position as prime contractor in direct control 
of the operations at the Travis project could, and did, 
effectively terminate the employment of Musser’s em-: 
ployees and that Local 3, by its work stoppage, caused: 
AGC to take that action: Review of the statutory 
scheme and of relevant judicial and Board author-: 
ity refutes any notion that Section 8 (a) (3), and by 
parity of reasoning, Section 8 (b) (2), are limited by: 
the narrow reading here suggested. The broad. lan- 
guage of the Act’s definitions rejects the “‘conven~. 
tional limitations”’ on the terms ‘Cemployer’’ and “em- 
ployee”’ and leaves the scope of those terms ‘‘to be 
determined broadly, in doubtful situations, by under- 
lying economic facts rather than technically and ex- 
clusively by previously established legal classifica- 
tions,” N. L. R. B. v. Hearst Publications, 322 U.S. 
111, 128-129. Eurthermore, the Board’s finding that 
AGG and Local 3 by their conduct respectively vio- 
lated Section 8 (a) (1) and 8 (b) (1) (A) of the 
Act is, in any event, valid since. the proscriptions of 
these sections are not in any sense circumscribed by 
the existence of -a direct employer-employee relation-: 
ship. 3 BY 

Il. The Board properly dismissed allegations that 
AGC violated Section 8 (a) (1), (2), and (3) of the 
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Act, and that. Local 3 violated Section 8 (b) (2) (A). 
and (2) of the Act by ex iting, maintaining, and 
implementing the 1955 Master Agreement. The sub- 
stance: of the allegations was that as a result. of the 
subeontractor’s clause in the 1955 agreement, AGC: 
discriminatorily withheld subcontracts: from Musser 
and: hence deprived Musser’s employees. of prospective 


tions, itis argued, is, Inc 
the: Travis terminations: 


: linly distinguishable, 
however. Im the Travis situation AGC: did not avaik 
itself of its contractual right: to withhold subeontracts 
from: Musser altogether. Instead xt. created a work- 
ing relationship with Musser employees on the project 
and: subsequently disermmn ily terminated that. re- 
lationship as 2 result of Local 3’s strike pressure. 
Fhis, conduet. plainly constituted a statutory violation: 
andi the only question was whether AGC and Loeal $ 

defense to this inde- 


boyeott: of other (Carpenters Eocal 1976 V. 
N. L. RB. B., 957 U. S. 98, 98-99) and by parity of 
reasoning a union may ask an employer to sign an 
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agreement to that effect. That employees of em- 
ployer-victims of such boycotts are or may be ulti- 
mately prejudiced is not the kind of injury of which 
the Act takes cognizance. 

There was no independent coercive action, : either by 
way of strike or otherwise, as there was in the Travas 
situation. While there is an apparent paradox in the 
faet that AGC and Local 3 can by contract do Jegally 
what they could not do by independent action, this 
kind of paradox is not unknown in labor relations 
law. Thus, in a comparable situation in the Carpen- 
ters case, the Supreme Court held that the mere 
existence ef a hot-cargo agreement was not a violation 
ef the Act and no unfair labor practice could be 
predicated on voluntary adherence by the parties to 
the terms of such an agreement. On the other hand, 
the Supreme Court held that where the employer 
elected not to adhere to a hot cargo agreement, coer 
eive action to compel such adherence was an unfair 
labor practice. The same logic applies here. So leng 
as AGC voluntarily adhered to the subcontractor’s 
clause and withheld the award of subcontracts pur- 
suant thereto, no unfair labor practice could be predi- 
eated on that action despite the fact that unidentified 
employees of subcontractors might conceivably be 
prejudiced. Where, however, as was the case in the 
Travis situation, the employer elected not to abide by 
the subcontractor’s clause, that clause could not be 
invoked as a defense for conduct which was otherwise 
independently violative of the Act. 
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ARGUMENT 
Introductory Statement 


- Ag shown by the Prehearing Conference Stipulation 
(J. A. 3), the several proceedings here consolidated 
raise essentially two issues. The first issue, arising 
out of the events at the Travis project, concerns the 
propriety of the Board’s determination that AGC 
violated Section 8 (a) (1), (2), and (@) of the 
Act and that Local 3 violated Section 8 (b) (1) (A) 
and (2) when they effected the removal of Musser’s 
employees from the Travis project. The second issue, 
predicated on the 1955 Master Agreement between 
AGC and Local 3, concerns the. propriety of the 
Board’s dismissal of allegations that AGC violated 
Section 8 (2) (1), (2), and (3) of the Act and that 
Local 3 violated Section 8 (b) (1) (A) and (2) by 
executing, maintaining, and implementing that agree- 
ment. 

- There are, of course, points of similarity in the 
situations giving rise to the. respective issues. Thus, 
in both situations the injury complained of flowed 
initially from the invocation of a -subcontractor’s 
clause, in the one instance the subcontractor’s clause 
in the 1954 agreement between AGC and Local 3, in 
the other instance the subcontractor’s clause in their 
1955. agreement. In both situations, too, the applica- 
tion. of the clauses in question, if successful, would be 
to extend the authority of Local 3 as bargaining agent 
to employees of subeontractors of AGC." 


In this connection it is important to note that the subcon- 
tractor’s clauses here involved differ in kind from the usual 
type of subcontractors clause which is frequently found in 
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More significant, however, as we shall demonstrate 
in the course of the Argument hereunder, are the points 
of difference in the two underlying situations. Thus, in 
the case of the Travis project, four employees, whose 
identity is known and who were already at work, were 
suspended from their employment; in the case of the 
1955 Master Agreement, it is a matter of conjecture 
what employees, if any, were prejudiced. Moreover, 
the conduct complained of differs radically in the two 
situations. As to the Travis project, AGC elected not 
to abide by the subcontractor’s clause of its 1954 agree- 
ment and awarded a subcontract to Musser, whose em- 
ployees were represented by a union other than Local 
3. Thereupon, Local 3 invoked the subcontractor’s 
clause of the 1954 agreement and when AGC failed to 
accede to its demand, caused a work stoppage as a re- 
sult of which AGC capitulated and suspended the em- 
ployment of Musser’s four employees. So far as the 
1955 Master Agreement was concerned, however, Local 
3 took no independent coercive action and any preju- 
dice that may have resulted flowed merely from AGC’s 
voluntary adherence to the agreement in refusing to 
award subcontracts to employers who failed to comply 
with its terms. The Supreme Court recently had occa- 
sion to note, in a related statutory context, the differ- 
labor agreements and upon which Local. 3. in its main ‘brief 
before this Court (pp. 18-30) predicates much of its argument. 
In the usual subcontractor’s clause, the contracting’ parties 
merely agree that work: customarily performed by: employees 
covered by the agreement shall not be subcontracted to other 
employers. Here, on the other hand, the contracting union 
plainly contemplates that some ‘work will be subcontracted to 


other employers, but seeks nonetheless to extend its representa- 
tive status so as to cover the employees of such other employers. 
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ing legal consequences which may flow from voluntary 
adherence to provisions in a labor agreement on the 
ene hand and coercive action designed to compel com- 
pliance with such provisions on the other. Carpenters 
Local 1976 ¥. N. L. &. B., 357 U.S. 93, 107-108. See 
discussion, infra, pp. 36-9. That same distinction is 
critical here. 
Pomr I 

The Board properly found that AGC violated Section 8 (a) (1), 

(2), and (3) of the Act and that Local 3 violated Section 8 


(b) (1) (A) and (2) of the Act by effecting the removal of 
Musser’s employees from their jobs on the Travis project 


A. Undisputed evidence supports the Board’s unfair labor 
practice i 


The evidence relating to the events at the Travis 
project is uncontroverted. AGC, the prime contractor 
at the construction project and in direct control of its 
operations, awarded a subcontract to Musser who put 
four of his employees to work at the construction site. 
Musser had a collective bargaining agreement with 
Professional Engineers, which had been certified by 
the Board as the bargaining representative of his em- 
ployees.” ‘Accordingly, Musser was precluded from 
dealing with any other union concerning the terms and 
conditions of employment of his employees. Medo 
Photo Corp. v. N. L. B. B., 321 U. S. 678, 683-684. 
Nevertheless Local 3, which represented AGC’s em- 
ployees and had a collective bargaining agreement 
with AGC, insisted that its agreement was controlling 
as to the working conditions of Musser’s employees. 

° The record is devoid of evidence that any of Musser’s em- 
ployees desired. Local 3 as their bargaining representative. 
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In effect, therefore, Local 3 was demanding that it be 
recognized as bargaining representative of Musser’s 
employees on the Travis project rather than Profes- 
sional Engineers, which was their certified bargaining 
representative. When Local 3’s demand failed to gain 
acceptance, Local 3 caused a work stoppage among 
AGC’s employees on the project as a result of which 
AGC capitulated, terminated Musser’s subcontract, 
and replaced Musser’s four employees with AGC em- 
ployees who were represented by Local 3. 

These are the essential facts upon which the Board 
predicated its unfair labor practice findings. Musser, 
as already noted, was precluded from dealing with 
Local 3 concerning the terms and conditions of em- 
ployment of his employees. Accordingly, if Musser 
had changed his employees’ working conditions from 
those prescribed in its contract with Professional Em- 
ployees to those sought by Loeal 3, such action ‘would. 
have constituted discrimination to discourage mem- 
bership in Professional Employees and encourage 
membership in Local 3 within the literal language of 
Section 8 (a) (3). It follows, therefore,. that when 
Local 3 sought, by the device of a strike of its adher- 
ents on the project, to compel Musser to make such a 
change in the working conditions. of his employees, 
Local 3 violated Section 8 (b) (1) (A) and (2) of the 
Act “by attempting to cause Musser, through the AGC, 
to violate Section 8 (a) (3)” (J. A. 118). : 

The fact that Musser, vis-4-vis his own employees, 
refused to yield to this unlawful pressure was of no 
avail. The sole consequence of Musser’s resistance 


490116—58——4 




















20 


was that AGC, in capitulation to the Local 3 strike 
pressure, took advantage of its position as prime con- 
tractor in direct control of the Travis project to ter- 
minate the Musser subcontract and to replace Musser’s 
employees with Local 3 adherents. Since the sole 
ground for this action was the allegiance of Musser’s 
employees to a disfavored union, AGC thereby inter- 
fered with, restrained, and coerced these employees 
in their right to bargain collectively through a repre- 
sentative of their own choosing, in violation of Section 
8 (a) (1) of the Act; contributed support to Local 3 
in violation of Section 8 (a) (2) of the Act; and dis- 
criminated against Musser’s employees within the 
meaning of Section 8 (a) (3) of the Act.” By the 
same token, Local 3’s strike pressure constituted an 
“attempt to cause” and did “cause” AGC to discrim- 
inate against Musser’s employees, in violation of Sec- 
tion 8 (b)- (2) of the Act, and “restrained and 
coerced?’ those employees in the exercise of their right 
to choose their own bargaining representative, in vio- 
lation of Section 8 (b) (1) (A) of the Act.” 

10 See, e. g., W. L. R. B. v. Link-Belt Go., 311 U. S. 584, 598— 
599; International Association of Machinists v. N. L. R. B., 71 
App. D. C. 175, 110 F. 2d 29, 37, 39-40, affirmed 311 U. S. 72; 
Mastro Plastics Corp., 103 NLRB 511, 512, 551-552, affirmed 
350 U. S. 270; NV. L. RB. B. v. Eastern Massachusetts St. Ry. Co., 
935 F. 2d 700, 704-705, 708 (C. A. 1), certiorari denied, 352 


U.S. 951; VW. L. BB. v. Jay Co., Inc., 227 ¥. 2d 416, 418 (C. A. 
9) 


1 See WV. L. R. B. v- Local Union No. 55, 218 F. 2d 226, 232 
(CG. A. 10); WoL. BB. v. Local 1428, United Brotherhood of 
Carpenters, etc. 238. F.2d 832, 837 (C. A. 5); ¥. 2. &..B. v- 
G. W. Thomas Drayage & Rigging Co., Inc., 206 F. 2d 857, 858, 
g59-s60 (C. A. SY salmaaa eer 
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B. The defenses 


Notwithstanding that the conduct of AGC and Local 
3 in effecting the removal of Musser’s employees from 
the Travis project appears to fall within the literal 
proscriptions of the cited statutory provisions, it is 
argued (1) that the subcontractor’s clause of the 1954 
agreement between AGC and Local 3 immunizes them 
from liability; and (2) that the absence of a direct 
employer-employee relationship between AGC and 
Musser’s employees defeats application of the cited 
statutory provisions. We submit that, for reasons 
stated hereunder, each of these defenses is without 
merit. | 
; 1, The subcontractor’s clause 

The subcontractor’s clause of the 1954 agreement 
between AGC and Local 3 provided that the terms and 
conditions of the agreement (including; of course, the 
recognition clause making Local 3 the bargaining rep- 
resentative of employees covered by the agreement) 
should apply to subcontractors (J. A. 211, 208). Itis 
important to note at the outset that the Board did not 
hold this clause in and of itself unlawful. The Board 
did hold that the suspension of employment of Mus- 
ser’s employees at the Travis project was unlawful, 
and based that holding on the ground that the contin- 
ued employment of these employees could not be con- 
ditioned on their surrendering their allegiance to their 
own certified bargaining representative in favor of 
representation by Local 3. In essence, then, the de- 
fense: based on the subcontractor’s clause amounted to 
a‘claim that AGC and Local 3 could; by contracting 
between themselves, invoke a forfeiture of the statu- 








22 


tory rights of third parties to eontinued employment. 
On its face this argument is untenable. 

Further consideration corroborates this conclusion. 
Tt may be that AGC violated its contract with Local 3 
when it awarded a subcontract to Musser, whose em- 
ployees were represented by a union other than Local 
3. Or it may be true that AGC, or Local 3, or both, 
may be liable to Musser for the abrupt termination of 
the latter’s subcontract. These and similar questions 
are outside the purview of this proceeding, which is 
eoncerned not with questions of contract liability but 
with the single issue whether rights guaranteed em- 
ployees by the Act have been violated. 

Local 3 argues, however, that the subcontractor’s 
clause was designed for the protection of the em- 
ployees whom it represented, that its coercive action 
to implement that protection was proper, and that 
it cannot therefore be held liable for any injury which 
might result to other employees from such action. 
More specifically, Local 3 argues (Br., p. 18) that this 
clause ‘‘prevents the employer from making a mockery 
of the collective bargaining agreement by transferring 
the work covered by the agreement to employees and 
employers free from its terms and thereby protects 
the rights of employees covered by the agreement.’” 

Whatever the merits of this argument in a proper 
context, this is not such a context. As already noted, 
n. 8, this is not the typical subcontractor’s clause 
which seeks to prohibit the employer from subcon- 
tracting work normally done by employees in the. bar-. 
gaining unit. The clause here under consideration did 
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not purport to protect the job tenure of AGC em- 
ployees by prohibiting AGC from subcontracting work 
ordinarily performed by its own employees. On the 
eontrary, the clause expressly contemplates that AGC 
will subcontract work. Moreover, the record shows 
beyond question that Local 3’s pressure on AGC, 
which caused AGC in turn to suspend Musser’s em- 
ployees, was based on Musser’s non-compliance with 
the provisions of Local 3’s agreement with AGC, and 
not on the fact that AGC had subcontracted the work 
instead of performing it with AGC’s own employees. 
Accordingly, neither Local 3’s right to protect the 
job tenure of the employees it represents by prohib- 
iting subcontracting, nor its right to enforce a 
protection by strike action, is at issue here. 

AGC, for its part, takes a different tack. . Tn its 
view, the effect of the subcontractor’s clause was to 
make Musser’s employees a part of the appropriate 
bargaining unit of employees covered by its 1954 
agreement. It follows, AGC argues, that AGC and 
Local 3, as parties to the 1954 agreement, were en- 
titled to insist that Musser’s employees be subjected 
to the terms and conditions specified therein. 

The concept is a novel one. in substance, it is that 
an employer and a union not only may. dictate. the 
bargaining representative and the terms and condi- 
tions of employment of the employees covered by’ their 
agreement, but may accomplish the same end with 
respect to employees of other employers who are not 
parties to the agreement and, as such, not bound by 
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its terms? The incongruity of the concept is even 
more apparent in the instant case where the employees 
of the other employer, Musser, had selected a different 
union which had been certified as their bargaining 
representative, and were operating under the terms 
of a collective bargaining agreement negotiated in 
their behalf by that representative. The inescapable 
fact, already noted (p. 18, supra), is that Musser 
could not lawfully have bargained with Local 3 con- 
cerning the terms and conditions of employment of 
his employees even if he had been willing to do so. 
In the instant case, therefore, it is unnecessary to 
deal with contentions that Musser’s employees might 
under other circumstances constitute part of an ap- 
propriate bargaining unit which included employees 
of AGC The short of the matter is that Musser’s 
employees constituted a separate bargaining unit, 
formally certified by the Board, and there has been 


2 Jp their later 1955 agreement, AGC and Local 3 sought to 
rectify this omission by specifically providing in the subcon- 
tractor’s clause that every subcontract include a provision that 
the subcontractor will adhere to the AGC-Local 3 bargaining 
agreement (supra, p. 8). : 

3 This statement is not to be read as indicating agreement 
with the several positions advanced by AGC and Local 3 in 
that regard. For example, the suggestion that the criteria for 
determining appropriate units in representation proceedings dif- 
fer from those applicable in unfair labor practice proceedings 
has no warrant in the law. Similarly, AGC’s claim that the 
Board will never conduct an election among employees of gen- 
eral building contractors is in error. See, e. g., Calumet Con- 
tractors Association, 121 NLRB No. 16; Strong Company, 86 
NLRB 687 (in which Local 3 appeared on the ballot) ; Starrett 
Brothers, 77 NLRB 277; Vowell Construction Co., 117 NLRB 
490; see also Graver Construction Co., 118 NLRB 1050, and 
cases cited. 
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no change in Musser’s employment relationship vis-a- 
vis his employees to invalidate that certification. - 


2. The employer-employee relationship 


Section 8 (a) (3) of the Act prohibits “‘an employer’? 
from discriminating against employees to encourage 
or discourage membership in a labor organization. 
Section 8 (b) (2) prohibits a union from causing or 
attempting to cause “an employer” to engage in such 
discrimination. As already indicated, pp. 18-20, we 
believe the undisputed facts of record establish a vio- 
lation of these sections. Local 3 was dissatisfied with 
the Musser arrangement because it could neither con- 
trol nor represent Musser’s employees who had their 
own certified bargaining representative. Under these 
circumstances Local 3 could exert no pressure directly 
upon Musser or Musser’s employees. AGC, on the 
other hand, whose employees Local 3 did represent, 
was general contractor at the Travis project where 
Musser’s employees were then employed, was in direct 
control of the operations at the project, and conse- 
quently could, as it later did, effectively terminate the 
employment of Musser’s employees. Under these cir- 
cumstances, as the Board found (J. A. 120), “the 
most probable way for [Local 3] to accomplish its 
objective of securing the termination of Musser’s em- 
ployees or compelling them to join [Local 3] was by 
indirection; to put pressure on AGC to put pressure 
on Musser to discriminate against his employees be- 
cause of their lack of membership in the striking 
[Local 3] or to penalize him if he should refuse to do 
so.” 
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This is precisely what happened. Insofar as Local 
3’s strike was an “attempt to cause” Musser, through 
the AGC, to violate Section 8 (a) (3), such conduct 
was plainly violative of Section 8 (b) (2).* And 
when Musser refused to yield, AGC by virtue of its 
own status as general contractor in direct charge of 
the operations at the project itself consummated the 
terminations. | 

The Board held that this action on the part of AGC, 
prompted by the Local 3 strike, was independent 
ground for the finding of a violation of Section 8 (a) 
(3) and 8 (b) (2) of the Act, that the terminations 
were discriminatory in the statutory sense, and that 
they had the natural and foreseeable consequence of 
encouraging membership in Local 3 and discourag- 
ing membership in Professional Employees. It is 
argued, however, that because there was no direct 
employer-employee relationship between AGC and 
Musser’s employees, AGC cannot be held to have 
violated Section 8 (a) (3) of the Act by termi- 
nating the employment of these employees, and by 
parity of reasoning Local 3 cannot be held to 
have violated Section 8 (b) (2) of the Act by 
causing that action. The resolution of this issue 
turns, of course, on the scope of the word “employer” 
as used in Section 8 (a) (3) and on the scope of the 
word “employee.” 3 
-™%4Qnly one of the five Board Members dissented from this 
finding, and that dissent was based on the Member’s view 
that since the elements here relied upon might constitute a 
Section 8 (b) (4) (A) or (D) violation, Section 8 (b) {2), 
which he regards as having a narrower scope, should not be 
applied. Overlapping proscriptions, however, are @ familiar 





27 


Seetion 8 (a) (3), as previously observed, is 
phrased in broad terms and forbids discrimination 
by “‘an employer.” In Austin Company, 101 NLRB. 
1257,, 1258-1259, the Board pointed out that: 


* * * the statute, read literally, precludes any 
employer from discriminating with respect to- 
any employee, for Section 8 (a) (3) does not 
limit its. prohibitions to acts of an employer 
vis-a-vis. his own employees. Significantly, 
other seetions of the Act do Hmit their cover- 
age. to. employees. of a particular employer.. 
Thus, Section 8 (a) (5) makes it an unfair 
labor practice for an employer “to refuse to 


feature both of other statutes and of the National Labor Re- 
lations Act. See, e. g., Radio Officers Union v. N. L. R. B., 
347 U. S. 17, 31 (Section 8 (b) (1) (A) and 8 (by (2}); 
General Truck Drivers v. N. L. R. B.,, 102 U. S. App. D. C. 
238, 252 F. 2d 619, enforcing 117 NLRB 885, 886, certiorary 
denied, 356 U. S. 931 (Section 8 (b) (4) (A) and 8 (b) 
(4) (B)); M. ZL. BR. B. v. Women’s Wear Company, 15% 
F. 2d 866, 867 (C. A. 2) (Section 8 (a) (1) and 8 (a) (38)). 
As the four-member majority properly noted (B. A. 124) the 
sections in question serve different purposes and the “ques- 
tion remains whether the means used to accomplish unlaw- 
ful’ objectives proscribed by the statute for the protection of 
neutral employers were also used for other unlawful ob- 
jectives proscribed by the statute for the protection of em- 
Ployees.” Moreover, the legislative history upon. which the dis-. 
senting Member relies te support his view that Section § 
(b) (2) has a narrow scope has reference only to the principle 
that non-coercive persuasion should not. be deemed violative of. 
Section 8 (b) (2). See Denver Bidg. & Constr. Trades Coun- 
cil, 90 NLRB 1768, 1781, enforced 192 F. 2d 577 (C. A.. 10). 
Here the work stoppage in which Local 3 engaged to achieve. 
its goal' was not the kind of activity which Congress sought 
to insulate from the provisions of Section 8 (b) (2)- 
M. L. RB. B. v. Jarka Corp., 198 F. 2d 618, 621 (C. A. 3); 
N. L. R. B. v. Operating Engineers, 216 F. 2d 161, 165 
(C. A. 8). 
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bargain collectively with the representative of 
his employees * * * ” and Section 8 (b) (4) 
(B) prohibits a labor organization from strik- 
ing to force or require any other employer to 
recognize the labor organization “as the repre- 
sentative of his employees * * * ” [emphasis 
supplied]. Thus, the omission of qualifying 
language in Section 8 (a) (3) cannot be called 
accidental. Moreover, Section 2 (3), in defin- 
ing the term “employee” provides that the 
term “ * * * shall not be limited to the em- 
ployees of a particular employer, unless the 
Act explicitly states otherwise * * * ” The 
statutory language therefore clearly manifests 
a congressional intent not to delimit the scope 
of Section 8 (a) (3) * * *.* 


In the Austin case, the Board held that the Austin Com- 
pany violated Section 8 (a) (3) and (1) of the Act when it 
caused the removal of Pinkerton guards from its construction 
project. On the basis of the quoted language and under the 
circumstances of that case, which resembles this case in im- 
portant particulars, the Board rejected a defense based on 
the ground that Pinkerton, and not Austin, was the immedi-. 
ate employer of the guards. 

. The Board noted in the instant case (J. A. 192, n. 9) that 
certain decisions issued after the Austin decision (see e. g-, 
The Great Atlantic & Pacific Tea Co. et al., 116 NLRB 943; 
United Association of Journeymen (Carrier Corporation), 116 
NLRB 119) might suggest a contrary view and, to the extent. 
such decisions were inconsistent with the decision in the imstant 
case, overruled them. The fact is, however, that the decisions 
in question are plainly distinguishable from the Austin decision. 
and, from the instant case. The test of the prime contractor’s 
Hiability in each case turned, as here, on the degree of control 
it exercised over the employment relationship of the employees: 
affected and the differing results flow from the different factual 
situations bearing upon that control. See the Atlantic & Pa- 
cific case, 116 NLRB at 946. ; 
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The Board’s position in the Austin ease was judi- 
cially approved in N..L. R. B. v. West Texas Utshitres 
Co., 218 F. 24 824 (C. A. 5), certiorari denied, 349 
U. S. 953, enforcing, per curiam, 108 NLRB 407; 
412-413. In that case the Board concluded, in re- 
liance on the Austin case, that West Texas had vio- 
lated Section 8 (a) (3) of the Act by causing a sub- 
contractor which was constructing a project on West 
Texas premises to remove one of the subcontractor’s 
employees from the project. 

The Board’s position, moreover, is. based here on a 
long-settled interpretation of the Act, applied even 
before its amendment in 1947. InN. L. BR. B. v. Gluek 
Brewing Co., 144 F. 2d 847, 855 (C. A. 8), the court 
rejected the notion that an employer could escape 
liability for unfair labor practices by the device of 
utilizing a subcontractor to effectuate its unlawful 
purpose. The Eighth Circuit said (at p. 855): 

Interruption of commerce through strikes and 
unrest may stem as well from labor disputes 
between some who, for other purposes, are tech- 
nieally “independent contractors’ and their em- 
ployers as from disputes between persons who, 
for these purposes, are “employees’’ and their 
employers. N. L. R. B. v. Hearst Publica- 
tions, 322 U. S. 111, 64 S. Ct. 851, 858.. Com- 
mon law or statutory. concepts of legal relation-. 
ships must yield insofar as: is necessary to 
effectuate the purposes of the Act. The intent 
that the Act should be so applied is evidenced 
by the definitions of “employer” and “em- 
ployee” as stated in Section 2 (2, 3) of the Act. 


The Eighth Circuit relied extensively in the Gluek 
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ease on the earlier opinion of the Supreme Court in 
N. L. BR. B. v. Hearst Publications, 322 U. 8. 111, 
which laid down the cardinal rule of construction 
applicable here. The Supreme Court said (at 123- 


3429): 


To eliminate the causes of labor disputes and 
industrial strife, Congress thought it necessary 
to ereate a balance of forces in certain types of 
economic relationships. These do not embrace 
simply employment assocations in which con- 
troversies could be limited to disputes over 
proper “physical conduct in the performance of 
the service.” On the contrary, Congress recog- 
nized those economic relationships cannot be 
fitted neatly into containers designated “em- 
ployer” and “employee” which an earher law 
had shaped for different purposes. Its Reports 
on the bill disclose clearly the understanding 
that “employers and employees not in proxi- 
mate relationship may be drawn into common 


- eontroversies by economic forces,” and that the 


very disputes sought to be avoided might in- 
volve ‘“‘employees [who] are at times brought 


- into an economic relationship with employers 


who are not their employers.” In this light, 
the broad language of the Act’s definitions, 
which in terms reject eonventional limitations 
on such conceptions as “employee,” “employer,” 
and “labor dispute,’ leaves no doubt that its 


_ applicability is to be determined broadly, in 


doubtful situations, by underlying economic 
facts rather than technically and exclusively by 
previously established legal elassifications. 


The fact that, so far as relevant here, Congress in its 
1947 amendments left “the broad language of the 
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Act’s definitions” untouched reinforces the thesis that 
the same rules of construction are applicable here. 
The “underlying economic facts” emphasize the 
propriety of the Board’s determination here. AGC,. 
though not an “employer’’ in the classical .sense,. 
clearly had the power, and utilized it, to effeet a dis- 
eriminatory termination of employment of Musser’s. 
employees. As the Board’s opinion notes (F.. A. 
135), “realism requires the conclusion that a general 
contractor on a project on which subcontractors’ em- 
ployees are actually employed is as much. in control 
over those employees’ status on the project as are 
their direct employers and that the removal of such 
employees on the order of the general eontractor 
effectively terminates their employment at least so far 
as the work on the project is concerned.”’. Any other - 
eonclusion would not effectuate, but rather frustrate, - 
the basic employee protection which subsections 8 
(a) (3) and 8 (b) (2) of the Act were designed to. 
effectuate.” | : 
The two Board members. who dissent on this phase 
of the case suggest (J. A. 132-134). that the result 
here reached is inconsistent with the rule established 
by the Supreme Court in N. L. B. B. v. Denver Bldg. 
& Constr. Trades. Council, 341 U. S. 675. In that 
ease the Supreme Court affirmed the Board’s finding 
that a union violated Section 8 (b) (4) (A) of the 
Act by striking the general contractor and several 
3¢ See also W. L. R. B. v. Condenser Corp., 128 F. 2d 67, 71-72 
(C: A. 8), Butler Bros. v. NW. L. R. B., 184 F. 2d 781, 785 


(C. A. 7), certiorari denied, 320 U. S. 789; WV. L. BR. B.v. New 
Madrid Mfg. Co, 215 F. 2a 908, 914 (C. A. 8). 
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other contractors on a construction project in order 
to force the general contractor to cancel its contract 
with a nonunion subcontractor.” The Supreme Court 
stated (at 689-690), “the fact that the contractor and 
the subcontractor were engaged on the same con- 
struction project, and that the contractor had some 
supervision over the subcontractor’s work, did not 
eliminate the status of each as an independent con- 
tractor or make the employees of one the employees 
of the other.’”? Accordingly, it is urged that as in 
the Denver ease, so here, AGC could not be regarded 
as the employer of Musser’s employees, and hence 
could not be held to have violated Section 8 (a) (3) 
of the Act. 

The error of this argument lies, we submit, in the 
differing frames of reference in which the argument 
is made. The Board majority in the instant case 
held that for purposes of Section 8 (a) (3), AGC, 
though not the direct employer of the Musser em- 
ployees, occupied a status vis-a-vis these employees 
which gave it effective control over their employment 
tenure. The facts undisputably corroborate that con- 
clusion. Accordingly, the Board held—and, as we 
have shown, ample authority supports that holding— 
that Section 8 (a) (3) was intended to encompass 
such a situation. 


17 Section 8 (b) (4) (A) of the Act makes it an unfair labor 
practice for a union “to engage in or to induce or encourage 
the employees of any employer to engage in, a strike * * * 
where an object thereof is: (A) forcing or requiring * * * any 
employer or other person to cease * * * doing business with 
any other person * * *.” 
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Nothing. in the majority’s conclusion, however, 
precludes a finding that AGC and Musser are separate 
employers for other purposes, including, for example, 
Section 8 (b) (4) (A). C£. Lawson v. Suwanee Fruit 
& S. S. Co., 336 U. S. 198, 201. Phrased otherwise, 
the Board’s holding here, that AGC’s relationship. to 
Musser’s employees was such as to entitle the latter 
to the protection of Section 8 (a) (3), does not negate 
the fact that AGC as an employer of its own employees 
had a status independent of Musser’s status as the 
employer of his employees. Hence, in any dispute 
between Musser and his employees, AGC would be a 
neutral and, as the Supreme Court’s Denver decision 
itself points out (341 U.S. at 692), one of the prin- 
cipal objectives of Section 8 (b) (4) (A) is to shield 
“yunoffending employers and others from pressures 
in controversies not their own.’’ Accordingly, Section 
8 (b) (4) (A) furnishes AGC as a neutral employer 
of its own employees protection against proscribed 
embroilment in the labor disputes of others. Section 
8 (b) (4) (A), however, was not intended to circum- 
seribe the protection accorded by Section 8 (3) of 
the original Act to employees.” The ultimate criterion 
in each case is the statutory purpose to be served: 
The purpose of Section 8 (b) (4) (A) is the pro- 
tection of neutral employers and their employees 
against embroilment in controversies not their own; 
the purpose of Section 8 (a) (3) is the protection of 
employees against unlawful discrimination in the 


18So far as‘ relevant here, Section 8 (3) was reenacted in 
1947 without change. 
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terms and conditions of their employment. Each of 
the sections serves a specific function and affords a 
specific protection. And “[w]here all the conditions 
of the relation require protection, protection ought to 
be given.”” N. L BR. B. v Hearst Publications, 322 


U. S. at 129. 
Port II 


The Board properly found that AGC and Local 3 did not 
violate the Act by executing, maintaining, and implementing 
the 1955 Master Agreement 


The facts relating to this issue, like the facts relat- 
ing to the Travis terminations, are undisputed. As 
set forth in greater detail in the Counterstatement, 
pp. 7-8, AGC and Local 3 in Jume 1955 executed a 
new collective bargaining agreement which contained 
a 31-day union-security provision.” The agreement, 
like the predecessor 1954 agreement, also contained 


a subcontractor’s clause, but added to that clause a 
new requirement that subcontractors incorporate in 
any subcontracts with AGC a provision that they 
would observe the terms of the parent agreement 
between AGC and Local 3. Because Musser was un- 
willing or unable to comply with this requirement, he 
did not receive any subcontracts under the 1955 Mas- 
ter Agreement. AGC’s refusal to award subcontracts 
to Musser flowed, however, not from any independent 
coercive action by Local 3, but solely from AGC’s 
voluntary adherence to its agreement. A majority of 
the Board dismissed allegations that. upon these facts 

The union security provision on its face would appear to 


meet the requirements of the Act and it is not, contended that 
the provision as such is invalid. Sag ge or aa 
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the execution, maintenance, and implementation of 
the 1955 Master Agreement constituted a violation of 
Section 8 (a) (1), (2) and (3) of the Act by AGC, 
and a violation of Section 8 (b) (1) (A) and (2). of 
the Act by Local 3. 

The attack upon this holding is based largely on the 
ground that this determination is incompatible with 
the Board’s holding that the Travis terminations did. 
constitute violations of the cited statutory provisions. 
The argument, in substance, is that the same object 
was achieved in both instances, namely, Musser em- 
ployees were deprived of employment because they re- 
fused to abandon their allegiance to their own bar- 
gaining representative in favor of representation by. 
Local 3 as required, in effect, by the subcontractor’s 
clauses of the respective agreements. 

Appealing though this argument is, it discounts sig- 
nificant and. critical differences in the two ‘situations. 
In the Travis situation the pivotal fact was that the 
subcontractor’s clause was not the basis of the ter- 
minations. AGC did not, as it might have done, avail 
itself of the contractual provision to withhold sub- 
contracts from Musser. Instead, questions of con- 
tractual obligation or. liability aside, it awarded,a 
subeontract to Musser, four of Musser’s employees 
were actually at work on the project, and AGC -pat- 
ently had no objection, on the basis of the contract:or 
otherwise, to the continuation of their employment. 
The terminations took. place only beeause of the 
strike pressure of Local 3. But, as we have already 
shown, the Act insulates the employees from that kind 
of pressure and the significance of the contract then-in 
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effect goes only to the question whether a contractual 
clause which has apparently been dishonored by one 
of the parties thereto can nevertheless be interposed 
as a defense to an otherwise clear and independent 
statutory violation. The Board held that it could not. 

That is quite different from the situation here. 
Here there was no strike or other coercive pressure 
which could furnish independent ground for the find- 
ing of an unfair labor practice. AGC was of course 
free to award or not to award subcontracts, or to 
award them on any terms it chose. Hence, there was 
nothing inherently unlawful in AGC’s determination 
to award subcontracts only to subcontractors who 
would undertake to observe the terms of its agreement 
with Local 3. This is merely another application of 
the familiar principle that the Act forbids an em- 
ployer to discriminate against employees; it does not 
forbid an employer from discriminating against other 
employers. As the Supreme Court recently noted in 
Carpenters Local 1976 v. N. L. RB. B., 357 U.S. 98, 
98-99, “A boycott voluntarily engaged in by a second- 
ary employer for his own business reasons, perhaps 
because the unionization of other employers will pro- 
tect his competitive position or because he identifies 
his own interests with those of his employees and 
their union, is not covered by the statute.” Since 
AGC was free to engage in such a voluntary boycott, 
Loval 3 was free to ask that such an undertaking be 
incorporated into the 1955 agreement. Id., at 99. 

It is, of course, true that, in the instant case as in 
the Carpenters case, employees of employers who are 
victims of the boyeott are or may ultimately be preju- 





37 


diced. However, this is not the kind of prejudice 
which the Act seeks to remedy. Accordingly,’ the 
Board majority properly held that “a general contrac- 
tor should not be held to violate the Act by refusing 
or by agreeing to refuse to do business with prospec- 
tive subcontractors because their employees are mem- 
bers of a particular union”’ (J. A. 135). Moreover, as 
the Board majority further noted (bid.), “In such a 
situation the relationship betwen the general contrac- 
tor and the anonymous persons whom the subcontrac- 
tor might have placed on the job, is too remote and the 
merely possible effect on their no more than conceiv- 
able employment status of the general contractors’ re- 
fusal to do business with their employers, is entirely 
too speculative a factor upon which to base a finding 
of a violation of the Act.” 

In sum, then, we have one situation where AGC 
exercised its right to withhold work from subcontrac- 
tors, and the speculative injury which might result to 
unidentified employees of such subcontractors is not 
cognizable under the Act. Im the other situation, 
AGC did not invoke this right and awarded a subcon- 
tract as a result of which four employees of a subeon- 
tractor went to work. Having taken this action AGC 
and, by the same token, Local 3 were expressly pre- 
cluded from discriminating against these employees 
with respect to the terms and conditions of their 
employment. | 

. Admittedly,.the differing results in the two situa- 
tions pose an.apparent paradox. Thus, it might be 
argued that AGC and Local 3 may under cover of a 
contract do legally what would be illegal if done by 
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independent action. This is, of course, an oversimpli- 
fieation. But in any event the argument is without 
merit. Indeed, an almost identical argument was re- 
jected by the Supreme Court in its opinion in Carpen- 
ters Local 1976, already cited. Tn that case situations 
were presented in which a union and an employer had 
entered into an agreement containing a hot-cargo 
clause, namely, an undertaking that workmen should 
not be required to handle non-union material. When 
the employer, in disregard of the hot-cargo clause, re- 
quired its employees to handle non-union material, the 
union, like the union in the instant ease, called a work 
stoppage. Charged with the commission of unfair 
labor practices, the union argued that the hot-cargo 
elause was valid and hence that the action it took to 
implement that clause was likewise valid. The 
Supreme Court affirmed the Board’s holding that 
under all the circumstances of that case, the work 
stoppage constituted a violation of Section 8 (b) (4) 
(A) of the Act, and that the contract could not be 
interposed as a defense. The Supreme Court also 
agreed with the Board, however, that the mere exist- 
ence of the hot-cargo clause did not constitute an un- 
fair labor practice and that voluntary adherence by 
the parties to that clause did not constitute an unfair 
Jabor practice. The Supreme Court said (357 U. 8. 
at 107-108) : 
_ The sole concern of the Board in the present 
eases was whether the contractual provision 
eould be used by the unions as a defense to a 
charge of inducing employees to strike or to re- 
fuse to handle goods for objectives proscribed 
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by Section 8 (b) (4) (A). As we have said, 
it cannot be so used. But the Board has no 
general commission to police collective bargain- 
ing agreements and strike down contractual 
provisions in which there is no element of an 
unfair labor practice. Certainly the voluntary 
observance of a hot-cargo provision by an em- 
ployer does not constitute a violation of Section 
8 (b) (4) (A), and its mere execution is 
not* * * prima facie evidence of prohibited in- 
ducement of employees. It does not necessarily 
follow from the fact that the unions cannot in- 
voke the contractual provision in the manner 
in which they sought to do so in the present 
eases that it may not, in some totally different 
eontext not now before the Court, still have 
legal radiations affecting the relations between 
the parties. as 
Similarly, in the instant case the subcontractor’s 
clause which AGC and Local 3 executed can not be 
used as a defense to the discriminatory removal of 
Musser’s employees from the Travis project which 
was independently violative of the Act, but voluntary 
adherence to the subcontractor’s clause by withholding 
subcontracts is not a violation.” 


2 The Carpenters case likewise refutes the argument that 
AGC’s withholding of subcontracts from Musser was not vol- 
untary but was compelled by Local 3’s pressure in the first in- 
stance to get AGC to agree to the subcontractor’s clause. The 
Supreme Court specifically noted (357 U. S. at 106) that the 
employer’s agreement to the hot-cargo clause “may have been 
forced upon it by strikes * * *.” Nevertheless this did not alter 
the Court’s view that the execution of such an agreement and 
voluntary adherence thereto did not constitute an unfair labor 
practice. 

















40 
CONCLUSION 


‘For the reasons stated, it is respectfully submitted 
that the petitions to review should be denied, and that 
a decree should enter enforcing the Board’s order as 
it stands. 

JEROME D. FENTON, 
General Counsel, 
Tomas J. McDERMOTT, 
Associate General Counsel, 
Marce, Mattet-PREvOsT, 
Assistant General Counsel, 
ARNOLD ORDMAN, 
Rosanna A. BLAKE, 
Nancy M. SHERMAN, 
Attorneys, 
National Labor Relations Board. 
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APPENDIX 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 29 U. S. C., 
Sees. 151, et seq.), are as follows: 





RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor or- 
ganizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the pur- 
pose of collective bargaining or other mutual 
aid or protection, and shall also have the right 
to refrain from any or all of such activities 
except to the extent that such right may be 
affected by an agreement requiring membership 
in a labor organization as a condition of em- 
ployment as authorized in section 8 (a) (3). 





UnFarr Lasor PRAcTICES 


Sec. 8. (a) It shall be an unfair labor prac- 
tice for an employer— 

(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights 
guaranteed in section 7; 

(2) to dominate or interfere with the 
formation or administration of any labor 
organization or contribute financial or 
other support to it: Provided, That subject 
to rules and regulations made and pub- 
lished by the Board pursuant to section 6, 
an employer shall not be prohibited from 
permitting employees to confer with him 

.. during working hours without loss of time 
or. pay; | es 
(41) 
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(3) by discrimination in regard to hire 
or tenure of employment or any term or 
condition of employment to encourage or 
discourage membership in any labor or- 
ganization: Provided, That nothing in this 
Act, or in any other statute of the United 
States, shall preclude an employer from 
making an agreement with a labor organi- 
zation (not established, maintained, or 
assisted by any action defined in section 8 
(a) of this Act as an unfair labor practice) 
to require as a condition of employment 
membership therein on or after the 
thirtieth day following the beginning of 
such employment or the effective date of 
such agreement, whichever is the later, (i) 
if such labor organization is the represen- 
tative of the employees as provided in sec- 
tion 9 (a), in the appropriate collective- 
bargaining unit covered by such agreement 
when made; and has at the time the agree- 
ment was made or within the preceding 
twelve months received from the Board a 
notice of compliance with sections 9 (f), 
(g), (bh), and (ii) unless following an 
election held as provided in section 9 (e) 
within one year preceding the effective date 
of such agreement, the Board shall have 
certified that at least a majority of the 
employees eligible to vote in such election 
have voted to rescind the authority of such 
labor organization to make such an agree- 
ment: Provided further, That no employer 
shall justify any discrimination against an 
employee for nonmembership in a labor or- 
ganization (A) if he has reasonable 
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grounds for believing that such member- 
ship was not available to the employee on 
the same terms and conditions generally 
applicable to other members, or (B) if he 
has reasonable grounds for believing that 
membership was denied or terminated for 
reasons other than the failure of the em- 
ployee to tender the periodic dues and the 
initiation fees uniformly required as a 
condition of acquiring or retaining mem- 
bership “ * % € 

(b) It shall be an unfair labor practice for 

a labor organization or its agents— 


(1) to restrain or coerce (A) employees 
in the exercise of the rights guaranteed in 
section 

(2) to cause or attempt to cause an em- 
ployer to discriminate against an employee 
in violation of subsection (a) (3) or to dis- 


7. * * * 


eriminate against an employee with respect 
to whom membership in such organization 
has been denied or terminated on some 
ground other than his failure to tender the 
periodic dues and the initiation fees uni- 
formly required as a condition of acquiring 
or retaining membership; * * M 


REPRESENTATIVES AND ELECTIONS 


Sec. 9. (a) Representatives designated or selected 
for the purposes of collective bargaining by the ma- 
jority of the employees in a unit appropriate for 
such purposes, shall be the exclusive representatives 
of all the employees in such unit for the purposes 
of collective bargaining in respect to rates of pay, 
wages, hours of employment, or other conditions of 
employment: * * * 
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ployer to discriminate against an employee 
in violation of subsection (a) (3) or to dis- 
criminate against an employee with respect 
to whom membership in such organization 
has been denied or terminated on some 
ground other than his failure to tender the 
periodic dues and the initiation fees uni- 
formly required as a condition of acquiring 
or retaining membership; * ae 


REPRESENTATIVES AND ELECTIONS 


Sec. 9. (a) Representatives designated or selected 
for the purposes of collective bargaining by the ma- 
jority of the employees in a unit appropriate for 
such purposes, shall be the exclusive representatives 
of all the employees in such unit for the purposes 
of collective bargaining in respect to rates of pay, 
wages, hours of employment, or other conditions of 
employment: * * * 
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STATEMENT OF QUESTION PRESENTED. 


The question presented in Case No. 14,406 is as follows: 
Whether the Board properly concluded, as a matter of law and 
as a matter of fact, 

(a) That AGC violated Section 8(a@)(1), (2) and (8), 
and the Union violated Section $(b)(1)(A) and (2) of the 
Act by effecting the removal of Musser’s employees from 
the Travis project; and 

(b) That the Union violated Section 8(b)(1)(A) and (2) 
by attempting to cause Musser, through the AGC, to violate 
Section 8(a) (8). 




















II. ‘The relationship of the Subcontractors Clause to labor- 
Management relations in the building and construc- 
. tion industry in Northern California 


IIL. The relationship of the Subcontractors Clause to the 
traditional and customary methods of doing business 
in the building and construction industry in North- 


- The application of the Subcontractors: Clause to em- 
ployees engaged in field survey work ........... epcictele 


Effectuation of the basic policy of the National Labor Rela- 
tions Act “to achieve stability. of labor relations” required 
the Board to recognize and hold that by virtue of the 
Subcontractors Clause, the bargaining unit covered by. 
the Master Agreement includes the employees of subcon- 
tractors on projects of general contractors covered by 
the Agreement. When the clause is so considered the ap- 
plication of its terms to such employees does not consti- 
tute a violation of Section 8(2)(1), (2) or (3). of the 
Act or of any other provision of the Act ..... Pah nan 
A. The basic policy of the Act requires that its specific 

_ provisions, including the provision of Section 8 de- 
fining unfair labor practices, be construed and ap- 
plied in such a way as not to disrupt established and 
legitimate patterns and methods of. collective bar- 
gaining in the building and construction industry 

. The peculiar characteristics of the building and con- 
struction industry require that special principles be 
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developed and applied to labor relations in that 


. _By virtue of the Subcontractors Clause the bargain- 
ing unit covered by the Master Agreement includes the 
employees of subcontractors on projects of general 
contractors covered by the Agreement. Such unit, 
established by long-continued practice in the 46- 
County area, is an appropriate bargaining unit 
within the meaning of t 
1. The unit conforms with all of the factors de- 

veloped by the Board and approved by the 
United States Supreme Court as governing the 
determination .of an appropriate bargaining 
unit 

The unit conforms with the labor pool theory 
which is the only guide thus far suggested for 
general contractors who negotiate on an area- 
wide basis 


The unit conforms with the bargaining pattern 
approved for wage control purposes by the Con- 
struction Industry Stabilization Commission ... 


. The fact that the Board has certified the Engineers 
and Scientists of California as the exclusive bar- 
gaining representative of the employees of Musser 
should not preclude recognition of the long-estab- 
lished bargaining unit covered by the Operating En- 
gineers Master Agreement, particularly since the 
Board has not provided any procedure whereby the 
AGC Chapters and the Operating Engineers Union 
can secure the benefits of certification 
The failure of the Board to recognize and give 
effect. tothe unit covered by the Operating En- 
gineers Master Agreement has led to an order which 
is unrealistic, impractical and in direct contraven- 
tion of the policies of the Act 

Conclusion 
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(hereinafter referred to as the ‘‘AGC Chapters’’), the 
Respondents in case No. 14,406, are the employer organi- 
zations which negotiated the Master Agreements with 
Operating Engineers Local Union No. 3 containing the 
Subcontractors Clauses in issue in all three proceedings. 


The acts of alleged discrimination took place on the 
project of a Joint Venture composed of four members 
of one of the AGC Chapters. The work on this project 
was ‘‘covered’’ by these Master Agreements, and the 
challenged acts of the Joint Venture were taken pursuant 
to the terms of the Master Agreements. The validity of 
such acts turns on the legality and enforceability of the 
Subcontractors Clauses of these Master Agreements. 


STATEMENT OF THE CASE. 


I. The terms of the Subcontractors Clause and its application to 
the charging party. 
In the 1954 Master Agreement the Subcontractors 
Clause provided as follows (J.A. 211): 
‘‘The terms and conditions of this agreement insofar 
‘as it affects Employer and the individual employer 
shall apply equally to any subcontractor under the 
‘eontrol of, or working under contract with such em- 
‘ployer on any work covered by this agreement, and 
‘said subcontractor with respect to such work shall be 
‘ considered the same as an individual employer covered 
hereby.”’ — 


In the 1955 Agreement the following provisions were 
added to the Subcontractors Clause (J.A. 195): 

‘‘That if an individual employer shall sub-contract 
work as herein defined, provision shall be made in 
‘such sub-contract for the observance by said sub- 
contractor of the terms of this Agreement. 
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‘*A sub-contractor is defined as any person, other 
than an employee covered by this Agreement, firm 
or corporation who agrees, orally or in writing, to 
perform for or on behalf of an individual employer 
any part or portion of the work covered by this 
Agreement.’’ 


When the Union claimed that St. Maurice, Helmkamp 
and Musser (hereinafter referred to as ‘‘Musser’’), which 
was then a subcontractor on the Travis project of the 
Joint Venture, was not complying with the terms and 
conditions of the 1954 Master Agreement, the AGC Chap- 
ters, as required by Section No. 10 of the Master Agree- 
ment (J.A. 210), joined with the Union in creating a 
Board of Adjustment for the settlement of the dispute. 


The Board of Adjustment ruled as follows (J.A. 40): 


‘‘The Joint Venture and all of said construction 
work are covered by the AGC-Operating Engineers 
Master Agreement. Nevertheless, said subcontractor 
has failed to make payments into the Operating En- 
gineers Health and Welfare Trust Fund for Northern 
California with respect to technical engineering classi- 
fications in the Master Agreement employed by the 
subcontractor on said project and has failed to comply 
with other terms and conditions of said Agreement 
applying to such technical engineering classifications. 

‘‘Under the provisions of Section 12 of the AGC- 
Operating Engineers Master Agreement, the terms 
and conditions of said Agreement apply to every 
subcontractor working on the Travis Air Force Base 
job for the Joint Venture, and the Joint Venture is 
advised that all subcontractors on said job are re- 
quired to comply with all of the terms and conditions 
of said Master Agreement, including the wage scales 
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‘*A sub-contractor is defined as any person, other 
than an employee covered by this Agreement, firm 
or corporation who agrees, orally or in writing, to 
perform for or on behalf of an individual employer 
any part or portion of the work covered by this 
Agreement.”’ 





When the Union claimed that St. Maurice, Helmkamp 
and Musser (hereinafter referred to as ‘‘Musser’’), which 
was then a subcontractor on the Travis project of the 
Joint Venture, was not complying with the terms and 
conditions of the 1954 Master Agreement, the AGC Chap- 
ters, as required by Section No. 10 of the Master Agree- 
ment (J.A. 210), joined with the Union in creating a 
Board of Adjustment for the settlement of the dispute. 


The Board of Adjustment ruled as follows (J.A. 40): 
‘“‘The Joint Venture and all of said construction 
work are covered by the AGC-Operating Engineers 
Master Agreement. Nevertheless, said subcontractor 
has failed to make payments into the Operating En- 
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California with respect to technical engineering classi- 
fications in the Master Agreement employed by the 
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applying to such technical engineering classifications. 
‘‘Under the provisions of Section 12 of the AGC- 
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job for the Joint Venture, and the Joint Venture is 
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quired to comply with all of the terms and conditions 
of said Master Agreement, including the wage scales 
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and the health and welfare payments provided in said 
Master Agreement and are hereby directed to bring 
into and maintain the job in compliance with the 
Master Agreement, the means or methods to be de- 
termined by the Joint Venture.”’ 


Musser refused to comply with the ruling of the Board 
of Adjustment, and accordingly the Joint Venture directed 
that it cease performance of its subcontract. Subsequently, 
after the Union had expressly waived its rights under 
the Master Agreement and the award of the Board of 
Adjustment (J.A. 226-231), Musser was permitted to 
resume performance of the subcontract and to carry it 
to completion. 


The National Labor Relations Board has ruled that the 
AGC Chapters and the Union violated the National Labor 
Relations Act when they insisted that Musser comply with 
the clear terms of the Subcontractors Clause of the 1954 
Master Agreement. It has also ruled, however, that they 
did not violate the Act when they executed, maintained 
and implemented the 1955 Master Agreement, including 
the Subcontractors Clause in that Agreement (J.A. 119). 


IL The relationship of the Subcontractors Clause to labor- 
management relations in the building and construction in- 
dustry in Northern California. 


The AGC Chapters contended before the Trial Ex- 
miner, and subsequently before the Board, that the 
legality of the Subcontractors Clause could only be prop- 
erly evaluated as a part of the entire pattern of labor- 
management relations in the building and construction 
industry in the 46 Northern Counties of California (here- 
inafter referred to as the ‘‘46-County area’’). To this 
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end they proposed that the parties stipulate to a summary 
statement of the current status of such relations and of 
their historical development during the period since World 
War II. The other parties agreed to the stipulation and 
it is a part of the record before this court (J.A. 278-317). 

This stipulation of facts establishes the following: 

The AGC Chapters, which together have approximately 
400 general contractor members engaged in building, heavy 
and highway construction in the 46-County area, are the 
long established and universally recognized representatives 
of general contractors in collective bargaining with the 
Basic Trade Unions—the Unions affiliated with the Build- 
ing and Construction Trades Department of the AFL-CIO 
which, for more than 50 years, have been recognized 
nationally as the representatives of the Carpenters, La- 
borers, Cement Masons, Teamsters and Operating Engi- 
neers (J.A. 284-287). The Basic Trades Unions, for their 
part, are the equally long-established and universally rec- 
ognized representatives of Basic Trade craftsmen on 
pbuilding and construction projects in the 46-County area, 
having over 90% of such craftsmen as their members 
(J.A. 284). 


For an unbroken period of more than ten years the 
AGC Chapters and the Basic Trades Unions have nego- 
tiated and maintained in effect Master Labor Agreements 
which have fixed the wages, hours and other terms and 
conditions of employment for employees in the Basic 
Trades working on building and construction projects 
throughout the 46-County area. These Agreements have 
been accepted regularly by the Davis-Bacon Section of 
the United States Department of Labor, the Department 
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of Public Works of the State of California and local 
governmental agencies as establishing the prevailing 
wages for such trades on public work in the area. During 
World War IL and during the period of Federal wage 
control from 1951 to 1953, the wages and wage increases 
established by these agreements from time to time were 
recognized and accepted by the Wage Adjustment Board 
of the War Labor Board and the Construction Industry 
Stabilization Board, respectively, as wages payable in 
the Northern California area under the terms of the local 
collective bargaining agreements negotiated by the cus- 
tomary parties in accordance with the aeons practice 
in the area (J.A. 284-285). 


The Master Labor Agreements prescribe in great detail 
the wages, hours and other working conditions which 
govern the employment of the tradesmen to whom they 
apply (J.A. 292-295). They fix the hourly wage rates 
payable to each of the myriad classifications of such 
tradesmen (74 classifications for Operating Engineers 
alone (J.A. 197-200)); they define the work week and 
work day, fix the overtime rate or rates, prescribe special 
rates applicable to shift work, provide payment for 
showup or reporting time and name the recognized holi- 
days (J.A. 294); they provide a preference in hiring for 
persons employed under previous agreements, one of them 
(the Operating Engineers Agreement) provides for a 
union shop and the remainder contemplate the incorpora- 
tion of union security provisions when legal disabilities 
have been overcome, and they all prohibit the discharge 
of employees without just cause; they provide a means 
for the settlement of jurisdictional disputes and griev- 
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ances, they prohibit strikes except under very limited 
circumstances and they prohibit rules, customs or prac- 
tices which limit production or increase the time required 
to do any work (J.A. 293-294). 


The extensive scope of the Master Labor Agreements 
is best illustrated by the health and welfare funds for 
which they provide. In a two year period the Carpen- 
ters Fund received employer contributions of $6,172,901.46 
and provided insurance coverage for an average of 18,730 
carpenters and their dependents; the Laborers Fund re- 
ceived employer contributions of $4,390,378.97 and pro- 
vided insurance coverage for an average of 14,500 laborers 
and their dependents; the Cement Masons Fund received 
employer contributions of $457 101.48 and provided in- 
surance coverage for an average of 1810 cement masons 
and their dependents; the Teamsters Fund received em- 
ployer contributions of $748,77 8.04 and provided insurance 
coverage for an average of 2591 teamsters and their de- 
pendents; and the Operating Engineers Fund received 
employer contributions of $1,542, 558.78 and provided in- 
surance coverage for an average of 4,104 operating engi- 
neers and their dependents (J.A. 294-295). In total, the 
amount received by all Funds during this period was 
$13,311, 718.73 and the average number of tradesmen pro- 
vided with insurance coverage for themselves and their 
dependents was 41,785. 


The Subcontractors Clause has been a part of each of 
the Master Labor Agreements since 1941: (J.A. 295-297). 
Its effect has been to subject a subcontractor automatically 
to the terms and conditions of the Master Labor Agree- 
ments as soon as he accepted work from a general con- 
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tractor covered by the Agreements, and to require that the 
conditions governing his employment of basic tradesmen 
be identical with the conditions governing the employ- 
ment of such tradesmen by the general contractor. The 
Clause has not only given the tradesmen the same benefits 
they would have enjoyed had the work been performed 
by the general contractor rather than a subcontractor, but 
it has also given the subcontractor the same protection 
against excessive wage and other demands, jurisdictional 
disputes and strikes as the protection given to the general 
contractor. 


The existence and enforcement of the Subcontractors 
Clause has meant that collective bargaining with regard to 
the terms and conditions of employment of basic trades- 
men has been solely the responsibility of the general con- 


tractors represented by the AGC Chapters, on the one 
hand, and the basic tradesmen represented by the Basic 
Trades Unions, on the other hand. This is an entirely 
logical and desirable circumstance, since the general con- 
tractors are by far the principal employers of basic trades- 
men and have the greatest stake in the terms and condi- 
tions governing their employment. Most subcontractors 
employ basic tradesmen only incidentally to their main 
operations (J.A. 392, 314), and have neither the interest 
nor the leverage to bargain upon terms approaching any- 
where near equality with the Basic Trades Unions. Left 
to their own devices, the subcontractors would inevitably 
fall prey to the superior bargaining position of the 
Unions and, since basic tradesmen represent a small pro- 
portion of their total payroll, they would buy their peace 
by agreeing to exorbitant demands which would weaken 
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and disrupt the bargaining position of the general con- 
tractors. 


Ill. The relationship of the Subcontractors Clause to the tradi- 
tional and customary methods of doing business in the 
building and construction industry in Northern California. 

The AGC Chapters also contended before the Trial 

Examiner, and subsequently before the Board, that the 

legality of the Subcontractors Clause must likewise be 

evaluated in the light of its relationship to the traditional 
and customary methods of doing business in the building 
and construction industry in the 46-County area. 


Concerning such methods, the parties stipulated as fol- 
lows (J.A. 312-314) : | 


‘As already stated, general contractors and build- 
ers in the 46-County area customarily subcontract a 
substantial portion of the construction work for which 
they are responsible to specialty contractors. This 
long-established practice of subcontracting is a funda- 
mental characteristic of the building and construction 
industry, and its continuance is essential to the effi- 
cient and economical performance of building and 
construction work.’ — 

& * s 

‘Tt would be uneconomical, if not impossible, for a 
general engineering contractor or @ general building 
contractor to assemble and maintain the specialized 
equipment and the specialized personnel needed to 
perform every phase of each one of the varied proj- 
ects he is licensed to construct. For most of such 
contractors, the type of project to be performed is 
not a planned certainty, but is dependent upon the 
econtractor’s success in bidding against competitors. 
If the contractor is the successful bidder, he fre- 
quently finds it necessary to convert his organization 
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in a matter of days from one engaged in the con- 
struction of one type of project, such as a highway 
or a dam, to one engaged in the construction of an 
entirely different type of project, such as a sewage 
treatment plant. He could not economically be pre- 
pared to depend upon his own equipment and em- 
‘ployees entirely in making this transition, and in 
‘practice he never is. He relies upon specialty con- 
tractors to perform such specialized portions of the 
work as plumbing, plastering, heating and ventilating, 
‘masonry, glazing, electrical work, roofing and floor- 
laying. 

In contradistinction to the general engineering con- 
‘tractor and the general building contractor, the spe- 
cialty contractor is licensed under the State law to 
perform a single specialized phase of building and 
‘construction work. Under the rules and regulations of 

the Contractors’ State License Board there are pres- 
ently 31 of these phases or classifications. The spe- 
cialty contractor purchases and maintains the equip- 
ment needed for the performance of his specialty and 
assembles and retains the skilled craftsmen required 
by the specialty. With this specialized equipment and 
“personnel he is able to perform his specialty much 
‘more economically than could the general contractor 
with his own equipment and forces, and by accepting 
subeontracts from many general contractors and 
builders he is able to make efficient use of his equip- 
‘ment and personnel. He is also enabled thereby to 
provide steady work for the skilled craftsmen re- 
| quired to perform his specialty, and consequently to 
assemble and retain better workmen than could be 
procured by a general contractor. 

The specialty contractor customarily performs his 


specialty under a subcontract with the general con- 
tractor or builder which makes him an independent 
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contractor rather than an employee. Under Federal 
and State Law, however, the general contractor is 
required on public projects to assume responsibility 
for certain of the employment policies and other ac- 
tivities of his subcontractors, including the payment 
of prevailing wages, the maintenance of the eight 
hour day, the non-employment of aliens and the main- 
tenance of non-discriminatory employment practices. 
These statutes are supplemented by requirements of 
administrative rules and regulations, contracts and 
specifications which place responsibility for the entire 
project upon the general contractor and require him 
to incorporate various specified provisions in his sub- 
contracts for work on the project.’’ 


Since 1941 the Subcontractors Clause has fitted logi- 
cally into this manner of doing business. It has given 


assurance to the general contractor that as to basic trades- 
men his subcontractor would be required by contract as 
well as by law to pay the prevailing wages and maintain 
the eight hour day. It has also given assurance that the 
subcontractor could obtain basic tradesmen upon the same 
terms and conditions as the general contractor; that these 
terms and conditions would change only in the same way 
and at the same time as the terms and conditions appli- 
cable to the general contractor’s own employees; that any 
jurisdictional dispute affecting the subcontractor’s portion 
of the work would be settled in the same way and by the 
same agency as a similar dispute affecting the general 
contractor’s work;! that any other dispute affecting basic 


1The Clause has special significance where a jurisdictional dis- 
pute is involved, since the Clause, by binding the subcontractor to 
the terms of the Master Labor Agreement, binds him to the pro- 
visions of the Agreement for the Settlement of Jurisdictional Dis- 
putes in the Building and Construction Industry. In the absence 
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tradesmen would be settled without job interruption under 
the grievance procedure provided in the Master Labor 
Agreements; and that contributions could legally be made 
by the subcontractor into the Health and Welfare Funds 
maintained for the benefit of basic tradesmen.’ 


IV. The application of the Subcontractors Clause to employees 
engaged in field survey work. 
The Operating Engineers Master Agreement and its 
Subcontractor Clause were not extended to employees 
engaged in field survey work until 1952. 


Prior to that year employees engaged in field survey 
work, called technical engineers, were largely unorganized, 
and the general contractors were resisting the efforts of 
the Operating Engineers Union to embroil them in its 
organizational activities. In 1951 they successfully with- 
stood strike action by the Union to compel inclusion of the 
technical engineering classifications in the Master Agree- 
ment (J.A. 307-309). In 1952, however, the Union pre- 
sented satisfactory proof that it was the majority repre- 
sentative of technical engineers employed in field survey 
work by AGC members in the 46-County area, and the 
of guch contractual commitment, any jurisdictional dispute affect- 
ing the subcontractor would be heard and decided by the National 
Labor Relations Board (Bay Counties District Council of Car- 


ventas (1956) 115 NLRB 1757; Plumbers & Pipefitters, Local 428 
(1954) 108 NLRB 186). - 


ed in Section 302 of the Labor 
ions Act, 1947, 61 


the Basi 
the requirements of Section 302. 
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coverage of the Master Agreement was expanded to in- 
elude technical engineering classifications (J. A. 309-310). 


In 1955, when this matter was heard before the Trial 
Examiner, the Operating Engineers Union represented 
(1) approximately 325 technical engineers employed in the 
46-County area on work covered by its Master Agreement 
with the AGC Chapters, (2) approximately 125 additional 
technical engineers employed in such area on work cov- 
ered by collective bargaining agreements with associations 
or individual employers not covered by the AGC Master 
Agreement and (3) approximately 800 additional technical 
engineers employed in such area under a collective bar- 
gaining agreement with an association of civil engineers - 
and surveyors in the San Francisco Bay area having a 
membership of 79 individuals or firms, making a total of 
1250 technical engineers employed by private contractors, 
engineering firms or surveying firms in the 46-County 
area (J.A. 347-349). None of the bargaining units covered 
by these agreements has been certified by the Board. 


Musser is a member of the Western Association of En- 
gineers, Architects and Surveyors, an association of 16 
individual civil engineers or surveyors and firms of civil 
engineers and surveyors with offices located in 11 of the 
counties included in the 46-County area (J.A. 254). The 
members of this association employ approximately 200 
technical engineers, who are covered by a collective bar- 
gaining agreement with a labor organization, known as 
Engineers and Scientists of California, which has been 
certified by the Board as the exclusive bargaining repre- 
sentative of all professional and nonprofessional technical 
employees of such association members (J.A. 255-256). 
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It is the position of the AGC Chapters that once the 
Operating Engineers Union established its right to repre- 
sent technical engineers in the employ of their members, 
the Chapters were required by the National Labor Rela- 
tions Act to bargain with that Union concerning the 
wages, hours and other conditions of employment of such 
technical engineers; that when the Chapters concluded a 
Master Agreement with the Union covering such technical 
engineers, they became a part of the already established 
bargaining unit covered by the Master Agreement, which 
by force of the Subcontractors Clause included subcon- 
tractors working on the projects of AGC members; and 
that as a part of such bargaining unit technical engineers 
in the employ of such subcontractors are as much subject 
to the terms and conditions of the Master Agreement as 
employees in the same classifications directly employed 
by AGC members. 


SUMMARY OF ARGUMENT. 

Effectuation of the basic policy of the National Labor 
Relations Act ‘‘to achieve stability of labor relations’’ 
required the Board to recognize and hold that by virtue 
of the Subcontractors Clause, the bargaining unit covered 
by the Operating Engineers Master Agreement includes 
the employees of subcontractors on projects of general 
contractors covered by the Agreement. When the Clause 
is so considered, the application of its terms to such em- 
ployees does not constitute a violation of Section 8(a) (1), 
-(2) or (3) of the Act or of any other provision of the 
Act. 
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The basic policy of the Act requires that its specific 
provisions, including the provisions of Section 8 defining 
unfair labor practices, be construed and applied in such 
@ way as not to disrupt established and legitimate pat- 
terns and methods of collective bargaining in the building 
and construction industry. The peculiar characteristics of 
the industry require that special principles be applied to 
labor relations in the industry so as not to disrupt these 
established patterns and methods of bargaining. 


Specifically, by reason of the casual, intermittent and 
often seasonal employer-employee relationships in the in- 
dustry, the Board should recognize and give effect to 
bargaining units into and out of which employers as well 
as employees may move with ease and without elections 
or other Board procedures. By virtue of the Subcontrac- 
tors Clause the bargaining unit covered by the Operating 
Engineers Master Agreement is just such a unit, which 
includes within its scope the employees of subcontractors 
on projects of general contractors covered by the Agree- 
ment. 

This unit, established by long-continued practice in the 
46-County Area, is an appropriate bargaining unit within 
the meaning of the Act, for the following reasons: 

1. The unit conforms with all of the factors developed 
by the Board and approved by the United States Supreme 
Court as governing the determination of an appropriate 
bargaining unit. 


2. The unit conforms with the labor pool theory which 
is the only guide thus far suggested for general con- 
tractors who negotiate on an area-wide basis. 
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3. The unit conforms with the bargaining pattern ap- 
proved for wage control purposes by the Construction 
Industry Stabilization Commission. 


The fact that the Board has certified the Engineers and 
Scientists of California as the exclusive bargaining repre- 
sentative of the employees of Musser should not preclude 
recognition of the long-established bargaining unit cov- 
ered by the Operating Engineers Master Agreement, 
particularly since the Board has not provided any pro- 
cedure whereby the AGC Chapters and the Operating 
Engineers Union can themselves secure the benefits of 
certification. 

Tf the unit covered by the Master Agreement is recog- 
nized as appropriate, the enforcement of the terms of the 
‘Agreement as against all employers and employees within 
the unit is consistent with the policy of the Act to foster 
and encourage the practice and procedure of collective 
bargaining, and involves no unlawful discrimination or 
interference with the rights of employees. 


The failure of the Board to recognize and give effect 
to the unit covered by the Agreement has led to an order 
which is unrealistic, impractical and in direct contraven- 
tion of the policies of the Act. The concept that a collec- 
tive bargaining agreement can be negotiated, maintained 
and implemented as applying to subcontractors and their 
employees, but cannot be enforced against such subcon- 
tractors and employees once they come within the scope 
of the agreements, is unworkable. It will either lead to an 
unreasonable restraint upon the selection of subcontrac- 
tors, or to constant uncertainty and turmoil on projects 
subject to the Master Agreement, or to both such un- 
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desirable eventualities. Such a concept cannot be recon- 
ciled with any sensible interpretation of the Act, and. 
should be rejected by this court. 


ARGUMENT. 
I 


EFFECTUATION OF THE BASIC POLICY OF THE NATIONAL 
LABOR RELATIONS ACT ‘‘TO ACHIEVE STABILITY OF 
LABOR RELATIONS’? REQUIRED THE BOARD TO RECOG- 
NIZE AND HOLD THAT BY VIRTUE OF THE SUBCONTRAO- 
TORS CLAUSE, THE BARGAINING UNIT COVERED BY THE 
MASTER AGREEMENT INCLUDES THE EMPLOYEES OF 
SUBCONTRACTORS ON PROJECTS OF GENERAL CONTRAO- 
TORS COVERED BY THE AGREEMENT. WHEN THE CLAUSE 
Ig SO CONSIDERED, THE APPLICATION OF Its TERMS TO 
SUCH EMPLOYEES DOES NOT OONSTITUTE A VIOLATION 
OF SECTION 8(a)(1), (2) OB (8) OF THE ACT OB OF ANY 
OTHER PROVISION OF THE ACT. 


The basic policy of the Act requires that its specific provi- 
sions, including the provision of Section 8 defining unfair 
labor practices, be construed and applied in such 4 way as 
not to disrupt established and legitimate patterns and 

methods of collective bargaining in the building and con- 
struction industry. 

In section 1 of the National Labor Relations Act, Con- 
gress declared that it is the policy of the United States 
to encourage ‘“‘the practice and procedure of collective 
pargaining”’ and to protect ‘‘the exercise by workers of 
full freedom of association, self-organization and desig- 
nation of representatives of their own choosing, for the 
purpose of negotiating the terms and conditions of their 
employment or other mutual aid or protection’’ (National 
Labor Relations Act, 49 Stat. 449, 29 U.S.C., sec. 151). 
The function and duty of the Board in the interpretation, 
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administration and enforcement of the Act is to effectuate 
this policy (National Labor Relations Act, sec. 10(c), 49 
Stat. 453, 29 U.S.C., sec. 160(c)). 


Concededly, where Congress has prohibited a particular 
collective bargaining practice in specific terms, the Board 
cannot condone or preserve such practice on the basis of 
long-established procedures in an industry. Thus, the fact 
that an industry may have operated for years under 
closed-shop agreements would not justify the Board in 
withholding enforcement of the closed-shop ban of the 
Act against employers and unions in such industry. On 
the other hand, where 4 particular procedure of collective 
bargaining does not come within a specific prohibition of 
the Act, and where long-continued use of such procedure 
has demonstrated that the procedure has promoted ‘‘effi- 


cient collective bargaining”’ in an industry, the discharge 
of the Board’s basic responsibility to effectuate the 
policies of the Act requires that it so interpret and en- 
force the detailed provisions of the Act as not to disrupt 
and destroy the procedure. 


For reasons hereafter stated, we submit that the inclu- 
sion of subcontractors within the unit covered by a col- 
lective bargaining agreement between a general contractor 
group and a basic trade union, insofar as work performed 
on the projects of the general contractors is concerned, 
promotes efficient collective bargaining and achieves and 
maintains stability in labor relations in the building and 
construction industry. We consider it important, however, 
to point out first the particular characteristics and prob- 
lems of the building and construction industry which make 
impractical the application to it of many principles de- 
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veloped by the Board in relation to other industries, and 
require that special principles be developed and applied 
to the industry. 


B. The peculiar characteristics of the building and construction 
industry require that special principles be developed and 
applied to labor relations in that industry. 


The Board did not assert jurisdiction over the building 
and construction industry under the original Wagner 
Act (National Labor Relations Board v. Guy F. Atkinson 
Co. (1952) 195 F. (2d) 141, 143), and its experience with 
the industry started after the enactment of the Taft- 
Hartley Act in 1947. From the outset the Board failed to 
comprehend the peculiar characteristics of the industry 
which required special treatment, and it has made no 
appreciable effort to adapt its principles and doctrines to 
the unique conditions and problems of the industry. This 
failure has been of continuing concern to the President 
and Congress and remedial legislation has been under 
consideration since 1951 (Hearings before the Subcom- 
mittee on Labor and Labor-Management Relations of the 
Committee on Labor and Public Welfare, U. S. Senate, 
82nd Cong. 1st Sess., on 8.1973; Senate Report No. 1509, 
82d Cong., 2d Sess.; Senate Report No. 1211, 83rd Cong., 
2nd Sess., pp. 14-15; Senate Report No. 1684, 85th Cong., 
2d Sess., pp. 22-24). 


In 1952 the Senate Committee on Labor and Public 
Welfare reported that the purpose of such legislation 
was ‘‘to remedy the hardships and disruption of labor 
relations which have resulted from the proven impracti- 
eability of accommodating the normal doctrines and elec- 
tion procedures of the National Labor Relations Act to the 
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building and construction industry’’ (Sen. Rep. No. 1509, 
supra, p. 1). 

Concerning the peculiar characteristics of the industry, 
the Committee reported as follows (Sen. Rep. No. 1509, 
pp. 3-4): 

‘“‘Unlike most manufacturing and service indus- 
tries, the building and construction industry is char- 
acterized by casual, intermittent, and often seasonal 
employer-employee relationships on separate projects 
undertaken pursuant to contracts let by competitive 
bidding. Contractors’ operations are not continuous. 
Rather, individual projects, often with substantial 
lapses of time separating them, are the rule.... The 
‘industry has adapted itself to these special factors 
pragmatically and has evolved certain institutions and 
practices to meet its requirements. Labor-management 
legislation applicable to this industry must take 
account of these functional habits. 


Both employers and employees are highly organized 
| in National, State, and local associations and unions, 
and these groups deal with each other at those levels. 

Each contractor obtains contracts on the basis of com- 
| petitive bidding for single projects. Each project is 
_ special and highly individualized in design, although 

the type and amount of skilled work to be done is 
somewhat standardized. 


It is obvious that before a bid is submitted, the con- 
tractor must estimate his material and labor costs. 
- The former is determined by known market prices. 

The latter, whether the contractor is to perform the 
| work with his own employees or those of a subcon- 
tractor, must also be determined in advance if bids 
are to be realistic (p. 42). Uncertainty leads to over- 
| estimation and hence higher construction costs, or, im- 
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properly low bids which result in losses or unfulfilled 
contracts (pp. 27-30, 169)... - 


Few industrial undertakings are as complex as con- 
struction. On the basis of experience and involved 
planning, different groups of skilled craftsmen work 
in relatively short overlapping relays. The teams and 
combinations vary with the stage of work. So, for 
example, electricians will work for a short time when 
the structure consists of no more than a frame at the 
same time as structural steel and carpentry work is 
in progress. They are then laid off and electrical work 
requiring similar skills ig resumed at a later stage. 
At that point many of the original electricians have 
obtained work on other projects and in other locations 
and different employees with the same training and 
experience replace them. Even on vast projects such 
as dams each craft is required for short periods and 


only the complexity of the operation increases (pp. 
29-28, 46, 155, 169). Employers maintain only a skele- 
ton force of executives, engineers, and key foremen 
between projects and hire the bulk of employees anew 
for each job. 


Work for each craft is available on. each project 
only for short and interrupted periods. Employees 
therefore circulate among different jobs and employ- 
ers in order to obtain some continuity of employ- 
ment. Employer-employee relationships are neither 
fixed nor durable. These same factors make it neces- 
sary for employees to know what their wages and 
working conditions are to be before hiring on at @ 
particular project. 7 

* 

In this industry, it is traditional to have bargaining 
take place through long periods of the winter and to 
conclude agreements for one or two years in the early 
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spring before the bulk of construction is begun. Time 
does not permit collective bargaining after a group of 
craftsmen. begins work. . 

All of these factors dictate that collective-bargain- 
ing agreements in this industry be concluded before 
the employment relationship is begun. Only im this 
‘manner can the economic needs of employers and em- 
ployees in this industry be met.’’ 


The unique characteristics of the building and construc- 
tion industry, as detailed in this report, call for the devel- 
opment of doctrines in the interpretation and application 
of the provisions of the Act which, in the words of the 
report, will meet ‘‘the economic needs of employers and 
employees”’ in the industry. The possibility of remedial 
legislation does not relieve the Board and the Courts of 
their obligation to construe and apply the existing pro- 
visions of the Act to achieve this and the other objectives 
of the Act. As specifically related to the matter before this 
court, ‘“‘the casual, intermittent and often seasonal em- 
ployer-employee relationships’? in the industry call for 
the recognition and application of the principle that em- 
ployers as well as employees may move into and out of 
bargaining units without the necessity for an election or 
other Board proceeding. 

It is indisputable, we submit, that if an individual em- 
ployee changes his employment and thereby moves from 


3Emphasis is added throughout this brief unless otherwise noted. 
For other statements of the peculiar characteristics of the build- 


ing and construction industry and the labor relations problems 
connected therewith, see The Impact of the Taft-Hartley Act on 
the Building and. Construction Industry (1951) 60 Yale L. J. 673; 
1957 Proc. of ABA Section on Labor Relations Law, pp. 96-97; 
Special Labor Problems in the Construction Industry (1958) 10 
Stan. L. Rev. 525. | 
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one bargaining unit to another, the terms and conditions 
of a collective bargaining agreement covering the second 
unit can be applied to such employee without violating 
any provision of the Act. Since, in the building and con- 
struction industry, an employee can and frequently does 
switch from one employer to another overnight, working 
perhaps for a general contractor on one day and a sub- 
contractor on the next, no interference with the realistic 
organizational and bargaining rights of the employee is 
involved in the concept that when a subcontractor under- 
takes work within the scope of an established bargaining 
unit his employees become subject to all of the terms and 
conditions of the agreement covering that unit. To the 
contrary, as will be hereafter explained, such concept is 
essential to the protection and full enjoyment of the em- 
ployees’ rights. 


The concept that a subcontractor may become a part of 
an established bargaining unit by the mere act of accept- 
ing his subcontract is bat one illustration of a principle 
that is essential to the efficient and proper conduct. of -con- 
struction operations—namely, the principle that an em- 
ployer can become a party to such a unit by the mere act 
of affiliation. 

If large projects are to be constructed at minimum cost, 
they must draw bidders from all parts of the country. 
Contractors from New York or Boston must be able to 
bid on projects in the 46-County area with the assurance 
that if they are the successful bidders, they can come into 
the area and construct the projects, either with their own 
employees or with employees drawn from the area, upon 
‘the same terms and conditions as those which apply to 
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employees of local contractors. In like manner, contractors 
who are local to the area must know that if they create a 
separate employer entity, such as a joint venture,* to per- 
form a particular project or series of projects, the entity 
may automatically become a party to the bargaining units 
covered by the Master Agreements and entitled to the 
benefit of such Agreements. 


To meet these basic needs of the industry the Operating 
Engineers Agreement, like all of the other Basic Trade 
Agreements in the 46-County area, provides that the 
Agreement shall apply to and be binding upon any in- 
dividual employer who, during the term of the Agreement, 
becomes a member of one of the AGC Chapters or of any 
other employer organization that is signatory to the 
Agreement (J.A. 196). Under this provision, just as under 
the Subcontractors Clause, employers and employees are 
included within the unit covered by the Agreement with- 
out an election or other formality, but the peculiar nature 
of the industry makes such a.provision a practical neces- 
sity. : : 

For the foregoing reasons, we submit that in adapting 
the provisions of the Act to the building and construction 
industry the Board and this court should recognize and 
hold that employers and unions in the industry may 
legally include within an appropriate bargaining unit the 
employees of subcontractors working on projects which 
are a. part of the unit, and that the Subcontractors Clause 
is valid and enforceable as the means of establishing and 
maintaining such a unit. 


_ 4The National Labor Relations Board has held a joint venture to 
be a separate employing entity under the Act, distinct from its 
constituent members. Schye & Sullivan (1956) 115 NLRB 1427. 
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C. By virtue of the Subcontractors Clause the bargaining unit 
covered by the Master Agreement includes the employees of 
subcontractors on projects of general contractors covered by 
the Agreement. Such unit, established by long-continued 
practice in the 46-County area, is an appropriate bargaining 
unit within the meaning of the Act. 

Notwithstanding the fact that the Board has assert 
jurisdiction over the building and construction industry 
for more than ten years, neither the General Counsel nor 
the Board has established any generally available proce- 
dures for ascertaining what constitutes an appropriate 
bargaining unit in the industry or how the majority rep- 
resentative of such a unit is to be determined. The Gen- 
eral Counsel and the Board have given the problem much 
time and study (see Remarks of General Counsel Robert 

N. Denham before National AGC Convention, Dallas, 

Texas, February 11, 1948, 21 LLRM 44; Hearings... on 

S. 1973, supra, pp- 85, 191) and the Board has certified 

certain multiple-employer units in the specialty trades 

(see, e.g., The Plumbing Contractors Association of Balt- 

more, Maryland, Inc. (1951) 93 NLRB 1081), but it has 

‘never as yet certified or defined an area-wide bargaining 

unit for general contractors and builders similar to the 
units that have been in actual operation in the 46-County 
area for more than 13 years. | 

In 1954 the Senate Labor Committee reported as follows 
concerning this situation (Sen. Rep. No. 1211, supra, p. 
14): 


‘<But experience has shown that it is virtually im- 
possible for unions in the building and construction 
industry to secure certification by the Board. Certi- 
fication results only from winning a representation 
election conducted by the Board. Several attempts 
were made by the General Counsel of the Board to 
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conduct elections in the building and construction 
industry. These attempts proved utter failures. The 
problems of determining the appropriate unit and of 
the eligibility of employees to vote are virtually in- 
superable because of the peculiar character of the 
industry. And, after these early unsuccessful attempts, 
the Board and its General Counsel abandoned all 
efforts to conduct such elections except in the few 
instances where the construction project involved was 
one of substantial duration.”’ 


Obviously, employers and unions in the building and 
construction industry in the 46-County area have not 
waited and could not wait until the Board defined what 
it would consider to be appropriate bargaining units in 
the industry. Stability of labor-management relations was 


vital to their day-to-day operations and this stability could 
only be achieved by the negotiation and administration of 
written collective bargaining agreements by responsible 
representatives on both sides of the table. 


The Operating Engineers Master Agreement, along with 
the other Master Labor Agreements in the area, is an out- 
growth of this basic need of the industry. It covers @ unit 
of employees which, by custom and practice over many 
years, has become relatively well defined. By it the AGC 
Chapters, and the employers whom they represent, have 
recognized and acknowledged the Operating Engineers 
Union as the collective bargaining representative of all 
employees in this unit (J.A. 191). 

The effect of the Subcontractors Clause is to make the 
employees of subcontractors who perform work for gen- 
eral contractors and builders falling within the scope of 
the Agreement a part of the bargaining unit covered by 
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the Agreement.’ The Clause does not make all employees 
of the subcontractor a part of the unit. It only includes 
within the unit such employees of the subcontractor who 
(1) perform work falling within the recognized jurisdic- 
tion of the Operating Engineers Union, (2) in the 46- 
County area covered by the Agreement, (3) under a sub- 
contract with a general contractor or builder represented 
by the AGC Chapters. 


This unit should be recognized and accepted as an ap- 
propriate bargaining unit for the following reasons: 


1. The unit conforms with all of the factors developed by the Board 
and approved by the United States Supreme Court as governing the 
determination of an appropriate bargaining unit. 

These factors are as follows (Pittsburgh Plate Glass 
Co. v. National Labor Relations Board (1941) 313 U.S. 
146, 153): iairias 

‘<(1) the history, extent, and type of organization 
of the employees; (2) the history of their collective 
bargaining, including any contracts; (3) the history, 
extent, and type of organization and the collective 
bargaining, of employees of other employers in the 
same industry; (4) the relationship between any pro- 
posed unit or units and the employer ’s organization, 
management, and operation of his business, including 
the geographical location of the various plants or 
parts of the system; and (5) the skill, wages, working 
conditions, and work of the. employees.”’ 


With regard to factor (1), employees in the building 
and construction industry in the 46-County area have for 
years been organized along craft lines, without any regard 
to the plant, projects or employment of a particular em- 


SThat this is the effect of the Subcontractors Clause appears to 
be conceded by the General Counsel in his brief in this proceeding 
(G. C. Br., pp. 16, 19). 
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ployer. Historically, the work performed by the employee, 
and not the employer or group of employers for whom 
the work was performed, determined the union that the 
employee selected to represent him in collective bargain- 
ing. Historically, also, the vast majority of the employees 
performing the work of operating engineers on construc- 
tion projects in this area, both before and after 1947, have 
been organized in a single union, namely, Operating Engi- 
neers Local Union No. 3, the Petitioner in Case No. 14,298. 
Those performing the work of technical engineers were 
largely unorganized until 1948; thereafter, the majority of 
them were organized along craft lines, in the same man- 
ner as the operating engineers, and in 1952 they were 
added to the unit covered by the Operating Engineers 
Master Agreement. 


With regard to factor (2), the employees of subcon- 
tractors performing subcontracts under general contrac- 
tors or builders covered by the Operating Engineers Mas- 
ter Agreement have been included within the unit covered 
by the Agreement continuously since the time when the 
Agreement was first negotiated in 1941. 

With regard to factor (3), all of the Basic Trades 
Unions in the area have handled the representation of 
workmen of their craft who work for subcontractors by 
including such workmen within the bargaining units cov- 
ered by the Master Agreements they have negotiated with 
the general contractors and builders. In this, as im all 
other matters of substance, their bargaining for the em- 
ployees they represent has followed the pattern reflected 
in the Operating Engineers Master Agreement. 


With regard to factor (4), while most subcontractors 
are concededly independent contractors insofar as the gen- 
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eral contractor or builder is concerned, the work which 
the subcontractor performs is intimately connected with 
the work of the general contractor or builder (see Central 
California Chapter, The Associated General Contractors 
of America, Inc. (1953) 105 NLRB 767). If the subcon- 
tractor’s work is held up or disrupted by a labor dispute 
or difficulty, the general contractor’s work is inevitably 
affected. Further, the general contractor has overall re- 
sponsibility for the project to the owner or awarding 
authority, and if the subcontractor fails to perform the 
work, the general contractor must cure the default. 


This overall responsibility of the general contractor for 
the work is frequently expressed in stringent terms by 
the contracts and specifications under which the work is 
performed. For example, the Standard Specifications of 


the Division of Highways, Department of Public Works, 
State of California, August, 1954, provide in Section 8(a), 
page 41, that 


‘<No subcontractor shall be recognized as such, and 
all persons engaged in the work of construction will 
be considered as employees of the Contractor and he 
will be held responsible for their work, which shall 
be subject to the provisions of the contract and speci- 
fications.”’ 


Where private work is concerned, the Standard Form 
of Agreement between owner and contractor issued by the 
American Institute of Architects provides in Article 36 
(Parker & Adams, The A. I. A. Standard Contract Forms 
and the Law (1954) p. 52) as follows: ; 

‘she Contractor agrees that he is as fully respon- 
sible to the Owner for the acts and omissions of his 
subcontractors and of persons either directly or in- 
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directly employed by them, as he is for the acts and 
omissions of persons directly employed by him.’’ 


See, also, the reference to a similar contract provision 
in Central California Chapter, supra, 105 NLRB at p. 793. 


Because of this overall responsibility for the work, it 
is standard practice for the general contractor to require 
his subcontractors to agree to be bound by the terms of 
the prime contract, general conditions and specifications 
insofar as applicable to their work (see Parker & Adams, 
The A.A. Standard Contract Forms and the Law, supra, 
p. 52). For the same reason, it is also standard practice 
for the general contractor to require his subcontractors to 
agree to be bound by the terms of his Master Labor 
Agreements insofar as these agreements apply to their 
work. In this way the general contractor is assured that 
any subcontractors employing members of the Basic 
‘ Trades on his projects will have a contractual right to 
be supplied by the Unions with competent workmen, that 
any such employees will work for the same wages, the 
same hours and under the same terms and conditions as 
his own employees of the same trade and that any griev- 
ances or jurisdictional disputes involving such employees 
will be settled in accordance with the procedures set out 
in the Master Labor Agreements. Such assurance is essen- 
tial to the efficient and successful completion of the proj- 
_ ects, and the means whereby the assurance is obtained is 
@ vital element of the general contractor’s organization, 
management and operation. 

With regard to factor (5), the skills of the Basic 
Tradesmen employed by the subcontractors are identical 
with those of the Basic Tradesmen employed by the gen- 
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eral contractor. They are drawn from the same labor pool, 
and the same man may work for a general contractor one 
day and for a subcontractor on the next. 


The wages of each craft employed on a project are 
customarily identical, regardless of whether the employer 
is the general contractor or a subcontractor, and on a 
public project the minimum rates that can be paid are 
fixed by prevailing wage laws. For the Basic Trades in 
the 46-County area, the minimum rates required to be 
paid are those specified in the Master Labor Agreements 
negotiated by the AGC Chapters. And while wage controls 
were in effect, the maximum rates which could be paid by 
any contractor to Basic Tradesmen were fixed by such 
Agreements. 


Customarily the working conditions of each craft are 
uniform throughout the area, regardless of the identity 
of the employer. On a single project, all workmen are sub- 
jected to the same conditions of weather, scheduling, 
traffic and remoteness, and efficiency and harmony are 
promoted by the application to all members of each craft 
of the same show-up time, shift work and lunch period 
provisions. | 


For all of the foregoing reasons, the unit covered by 
the Operating Engineers Master Agreement has been 
proved by experience to be the unit most in keeping with 
the policy of the Act, namely, the policy of efficient collec- 
tive bargaining (Pittsburgh Plate Glass Co. v. National 
Labor Relations Board (1941) 313 U.S. 146, 165). 


The unit has proved the most efficient unit from the 
standpoint of the employees since it has enabled their 
representative, the Operating Engineers Union, to nego- 
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tiate uniform terms and conditions of employment for 
them on all projects covered by the Agreement with the 
general contractors who are their principal employers. 
Through this unit the Union has been able to establish 
and maintain uniform wages and working conditions for 
operating engineers and technical engineers throughout 
the 46-County area, without having to engage in piece- 
meal negotiations with numerous local specialty contrac- 
tors scattered throughout the area, many of whom hire 
these crafts only casually and incidentally. 


The unit has also proved the most efficient unit from 
the standpoint of the employers since it has enabled them 
to negotiate at one time the rates and other terms and 
conditions of employment which are to prevail for all 
operating engineers and technical engineers performing 
work on their projects throughout the 46-County area. By 
reason of the unit they have avoided the inevitable pres- 
sures and disruptions which would result if their subcon- 
tractors were subjected to individual. bargaining with the 
Unions concerning crafts in which the. subcontractors, in 
many cases, have no substantial interest. The comprehen- 
sive nature of the unit has also been an important factor 
in preserving the integrity of the 46-County area, and 
protecting it against the disruption of bargaining on nu- 
‘ merous local levels. 


3 ‘The unit conforms with the labor pool theory which is the only guide 

| -¢hns far suggested for general contractors who negotiate on an 
area-wide basis. 

In February, 1948, Robert N. Denham, then General 

_ Counsel for the Board, in the course of an address to 

the 29th Annual Convention of the National AGC, de- 
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scribed the plans then underway for the holding. of union 
security elections in the building and construction indus- 
try and stated the basic problems as follows (21 LLRM 
44, 46): 

‘sBut as we approach the construction industry and 
the trade unions and contractors that are engaged in 
it, we find ourselves dealing with something which fits 
into none of the orthodox categories of industry or 
employment with which the Board is accustomed to 
dealing. The whole industry is unique in many ways 
and the mere pattern of employment differs wholly 
from that to which we have been accustomed. Neither 
the employee nor the employer stand on stable ground 
so far as either identity of the employer or the loca- 
tion of the work is concerned.” ) | 


Subsequently, Mr. Denham appeared. before the Bo 
on December 19, 1949, at the time ofthe oral argument 
of the Atkinson-Jones Case (1950) 90. NLRB 143 and 
issued a proposed statement of enforcement policy in 
which he said in part as follows: 

“Special considerations peculiar to certain portions 
of the building and construction. industry, including 


(3) and 9(e) 
amended (49 


These provisions pres 
employment among the employees 
decide whether their employer and their collective 
bargaining representative may agree to require mem- 
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bership in the Union as a condition to their continued 

employment. The building and construction industry, 

- however, is singularly lacking in that degree of sta- 

bility of employment which is required if elections 

are to be held under the conventional procedures 

established pursuant to Section 9(c) and 9(e) of the 

Act. Employment in the building and construction 

- industry differs radically in its nature and duration 

from that in other industries. As a general rule the 

pbuilding and construction craftsmen work only spo- 

radically for any one employer. Their term of em- 

- ployment is short because their work is limited to the 

performance of a specialized operation on the con- 

struction projects of any number of different con- 

| tractors. Each job may require only a few days of 

work. When the job is completed, the craftsmen must 

_ seek new employment with other contractors. They 

enjoy regular employment only by reason of the 

| availability of a series of short term jobs on a variety 

| of construction projects under contract with different 
contractors.”’ 


Subsequently, in testifying on September 4, 1951, before 
the Subcommittee on Labor and Labor-Management Rela- 
tions of. the Senate Committee on Labor and Public Wel- 
fare, Mr. Denham’s successor as General Counsel, George 
Bott, said (Hearings . . . on S. 1973, supra, pp. 190-191): 

‘‘Barly in the administration of the amended act the 
General Counsel decided that viewed realistically the 
- eonstruction workers in any given craft employed 
with some degree of regularity in discernible economic 
areas constituted labor pools from which the organ- 
ized contractors in that area drew for their labor 
requirements. 
In other words, the concept was that all of the con- 
struction workers in any given craft employed by any 
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of the organized contractors in the area during @ 
representative period were the employees of all of — 
the organized contractors and that such employees ; 
constituted the appropriate unit. 


Mr. Barbash. Mr. Bott, were you convinced of the 
practicability of the labor-pool theory? 

Mr. Bott. I think it is a good theory.... It 
may, however, cut across and be in derogation of the 
standards developed by the National Labor Relations 
Board over the many years. in holding the ordinary 
elections, which raises a problem of itself. 


It is a very serious matter to go into a big election 
on 2 novel theory not knowing when you get through 
with it whether the Board will accept it as its own 
theory and whether or not the courts will accept its 
legality, but I think it was an attractive theory, and 
I am not sure that we have anything to substitute 
for it, but 1 hape.t0-—b Sink Aah, Mop teres 
when I finish.”’ 


The unit resulting from the Subcontractors Clause is a 
modified version of the unit contemplated by the “‘labor 
pool theory’’ since, through the unit, the Master Labor 
Agreement establishes uniform wages and other terms 
and conditions of employment for a pool of employees 
from which the general contractors and all subcontractors 
on projects covered by the Agreement can draw operating 
engineers and technical engineers. At any given time, and 
specifically at the time that the Master Agreement is open 
for negotiation, there is an ever-changing complement 
of operating engineers and technical engineers working on 
the projects covered by the Agreement, some for general 
contractors and others for subcontractors. The particular 











36 


contractual arrangement under which the employer is 
working on a specific project is of no moment either to 
the employer or the employee in these negotiations, and 
such factor should have no bearing upon the definition 
of the unit. 


Concededly, the unit resulting from the Subcontractors 
Clause, like the units contemplated under the labor pool 
theory, departs from the principles developed by the 
Board for bargaining units in other industries. The de- 
parture is not great, however, and is fully justified by 
the special conditions of the industry described by Messrs. 
Denham and Bott. It does not go counter to any great 
principle of unit determination to hold that all work of 
operating engineers and technical engineers on the proj- 
ects of general contractors who are parties to the Master 
Labor Agreement is covered by that agreement, regardless 
of whether the work is performed for the general con- 
tractor or for subcontractors. If an analogy is needed, it 
is to be found in the department store industry where 
employees of lessees have been lumped in with employees 
of the lessor (Stack & Co. (1952) 97 NLRB 1492); and 
entirely apart from analogy, the fact that such a unit has 
worked successfully in the 46-County area for more than 
i7 years argues persuasively for the appropriateness of 
the unit. 


$. The unit conforms with the bargaining pattern approved for wage 
| control purposes by the Construction Industry Stabilization Com- 
mission. 


“When the Wage Stabilization Board approached the 
problem of establishing wage controls for the building and 
construction industry under the Defense Production Act 
of 1950 it was faced with the same problems that have 
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troubled the General Counsel and the Board. It met these 
problems by setting up a special commission for the in- 
dustry, the Construction Industry Stabilization Commis- 
sion, and authorizing that Commission to develop special 
wage control rules to cope with the peculiar problems of 
the industry. 


In issuing General Wage Regulation No. 12 establishing 
the Construction Industry Stabilization Commission (July 
5, 1951, 16 F.R. 6640; CCH Emergency Labor Law Serv., 
par. 16,208) the Wage Stabilization Board explained its 
action in a statement of considerations, saying in part: 

‘The work of the [building and construction] in- 
dustry is performed on separate project sites, rather 
than in fixed industrial plants. Both contractors and 
workers are mobile. Contractors move in to an area, 
complete their project as required or allowed by such 


variables as weather conditions and contractual pro- 
visions, and move on to a new job site. Workers 
may be employed by a number of different contractors, 
on different projects, in the course of a single season. 
The employment relationship is thus temporary and 
intermittent. 


The construction industry is highly organized both 
as to contractors and workers. ... There are accord- 
ingly many thousands of separate agreements entered 
into each year. The wage rates determined through 
these negotiations are adopted in many cases by con- 
tractors who are not association members. 


Wage rates for federally financed construction proj- 
ects in the building and construction industry are 
determined by the Secretary of Labor under the 
Davis-Bacon and similar Acts which contain provi- 
sions stating that the minimum wages to be paid 
various classes of laborers. and mechanics shall be 
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based upon the wages that are determined by the 
Secretary of Labor to be prevailing for the corre- 
sponding classes of laborers and mechanics employed 
on projects of a character similar to the contract work 
in the locality in which the work is to be performed. 
Inasmuch as it would be impractical and unstabilizing 
to have more than one rate for a particular craft and 
type of project in an area, rates established under the 
wage stabilization program and those established by 
Davis-Bacon determinations must be coordinated and 
integrated. This cannot be done effectively on a re- 
gional basis; it must be accomplished at the national 
level, 


The regulation authorizes the Commission to sta- 
bilize wages on the basis of areas traditionally estab- 
lished for collective bargaining purposes. This is 
called for by the nature and practice of the industry 
and is in accord with stabilization experience. 

The special characteristics of the industry make 
many of the Board’s present regulations, intended for 
general applicability to industrial employment rela- 
tions, technically unsuited to the building and con- 
structing industry. Effective administration of the 
wage stabilization function requires a specialized, ex- 
pert Commission. In no other way can the case load 
and other problems posed by the operational and bar- 
gaining peculiarities of this industry be solved.’’ 


In both Regulation No. 1 (16. F.R. 7565; CCH Emer- 
gency Labor Law Serv., par. 56,505) and Regulation No. 2 
(17 F.R. 3351; CCH Emergency Labor Law Serv., par. 
56,603), the Construction Industry Stabilization Commis- 
sion gave recognition to the fact that in areas such as the 
46-County area there were well defined and readily iden- 
tifiable representatives of both employers and employees 
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who customarily negotiated rates for particular crafts 
which prevailed on all construction projects throughout 
the area. In the absence of an area rate approved by the 
Commission, all contractors were authorized to pay for 
each job classification not greater than the rate paid for 
that classification ‘“‘under the terms of the local collective 
bargaining agreement negotiated by the customary parties 
in accordance with the customary practice in the area’”’ 
(Reg. No. 1, Sec. 4(c) (2)). Where the customary practice 
in an area was to fix the rate of a classification by collec- 
tive bargaining, an application for the establishment or 
revision of an area rate had to be filed by one or both 
of the employer and employee representatives who cus- 
tomarily participated in such bargaining (Reg. No. 1, Sec. 
6(a)(1)). The Commission would approve the making of 
employer contributions into a health and welfare plan as 
an area practice only if the plan had been established or 
an agreement to establish a plan had been executed “‘by 
the bargaining representatives who customarily negotiate 
the area collective bargaining agreements for the job clas- 
sifications and area affected by the plan’’ (Reg. No. 2, 
Sec. 3). 

Throughout the wage control period the AGC Chapters 
and the Operating Engineers Union were the only parties 
recognized as the customary bargaining parties for the 
classifications covered by the Operating Engineers Master 
Agreement. No subcontractors or subcontractor organiza- 
tions even attempted during this period, or any other 
period, to bargain collectively with regard to such classi- 
fications. The simple explanation for this state of affairs 
is that subcontractors, as a group, hire men in operating 
engineer and technical engineer classifications only inci- 
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dentally, and they do not have sufficient interest to engage 
in effective collective bargaining concerning these classifi- 
cations. They are principally interested in the specialty 
eraft or crafts which form the major portion of their 
crews, and they traditionally and customarily have left | 
collective bargaining with the Basic Trades to the gen- 
eral contractors and builders represented by the AGC 
Chapters. 


‘The approach of the Wage Stabilization Board to the 
problem of applying the provisions of the Defense Pro- 
duction Act of 1950 to the building and construction in- 
dustry furnishes a significant guide to the approach which 
the National Labor Relations Act requires the National 
Labor Relations Board to use in applying the provisions 
of the latter Act to the same industry. 


Congress gave the Wage Stabilization Board the task 
of applying wage and price controls to the building and 
construction industry without disrupting the industry or 
interfering with its important contribution to the war 
effort. That Board discharged this assignment creditably 
by recognizing and giving effect to the customary and 
traditional bargaining units and bargaining practices in 
the industry. 

' Congress has given the National Labor Relations Board 
the task of applying the provisions of the National Labor 
Relations Act to the building and construction industry in 
such a way as to stabilize labor-management relations in 
the industry and promote efficient collective bargaining. 
We submit that the Board can only discharge this assign- 
ment properly by following the precedent set by the Wage 
Stabilization Board; that is, by recognizing and giving 





41 


effect ‘to the customary and traditional bargaining units 
and bargaining practices in the ‘industry. : 


D. The fact that the Board has certified the. Engineers and 
Scientists of California as the exclusive bargaining repre- 
sentative of the employees of Musser should not preclude 


since the Board has not provided any procedure whereby the 


AGC Chapters and the Operating Engineers Union can 
secure the benefits of certification. 


For all of the foregoing reasons, the AGC Chapters 
urged upon the Trial Examiner and the Board that the 
Board should recognize and give effect to the bargaining 
unit established by the Chapters and the eens Engi- 
neers Union. 


The Trial Examiner answered this ‘cite by re- 
ferring to the fact that the Engineers and Scientists of 
California had been certified by the Board as the exclu- 
sive collective bargaining representative of technical engi- 
neers employed by Musser and stating that ‘‘(TJhe re- 
sults of that representation proceeding obviously preclude 
acceptance of the representation and unit claims of the 
AGC as they apply to any employees (including Musser’s) 
embraced by the Board’s finding and the election results’’ 
(J.A. 49). 

The Board itself largely ignored the contention, but the 
holding of the majority that the AGC Chapters and the 
Union violated the Act by insisting that Musser’s em- 
ployees were subject to the terms and conditions of the 
Master Agreement while on the Travis project was clearly 
premised on a rejection of the contention. Members 
Rodgers and Jenkins characterized. the strike action taken 
by the Operating Engineers Union as having the objective 
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of compelling Musser ‘‘to recognize the striking Union in 
derogation of the certified representative of its em- 
ployees’’ (J.A. 125); at a later point in their opinion, 
they ruled that the union-shop clause of the 1955 Master 
Agreement was invalid as applied to employees of sub- 
contractors because such a clause cannot legally be applied 
**to employees of employers who are ‘not in the appro- 
priate collective bargaining unit’ at the time the [union- 
shop] contract is made’’ (J.A. 127); and im the succeeding 
paragraph of their opinion, they ruled that the Subcon- 
tractors Clause was ‘‘intrinsically illegal’’ because it is 
‘contrary to the basic objectives of the Act’’ to hold that 
‘*a, labor organization which does not represent the em- 
ployees of particular employers and an employer who 
does not directly employ such employees may by contract 
impose a bargaining representative not of their own 
choosing upon those employees and the terms and condi- 
tions of their employment with another employer’’ (J.A. 
127-128). Member Bean concurred in the finding that the 
AGC Chapters and the Union had violated the Act by 
effecting the removal of Musser’s employees from the 
Travis project, without elaborating in any material re- 
spect upon the reasons given by Members Rodgers and 
Jenkins for this finding (J.A. 134). 


The General Counsel, in his brief on behalf of the 
Board in this proceeding, has adopted the position of the 
Trial Examiner with regard to the contention of the AGC 
Chapters (G.C. Br., pp. 12, 24-25). In his words (G.C. Br., 
p. 12): 

‘The short of the matter is that Musser’s em- 
ployees had their own certified bargaining representa- 
tive, and that AGC and Local 3 could not by private 
- agreement invalidate that certification.’’ 
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We submit that this position gives undue and unfair 
weight to the cireumstance that the bargaining unit to 
which Musser is a party is small and uncomplicated 
enough to secure the benefits and Beer of a Board 
certification. 


As we have pointed out above (p. 25), in the period of 
over 10 years during which it has asserted jurisdiction 
over the building and construction industry, the Board 
has never certified or defined an area-wide bargaining 
unit for general contractors and builders similar to the 
units that have been in actual operation in the 46-County 
area for more than 13 years. The Board has insisted that 
it cannot certify such a unit without holding an election, 
and it has found that the practical obstacles to holding 
such an election under the procedures and principles ap- 
plicable to industries with more stable employer-employee 
relationships are insuperable. 

In the course of his testimony before the Subcommittee 
on Labor and Labor-Management Relations of the Senate 
Committee on Labor and Public Welfare in 1951, already 
referred to supra at pp. 3435, former General Counsel 
Bott testified (Hearings, p. 197): 

‘‘Senator Humphrey. Is it not fair to say ‘that 
because you have staked out this jurisdiction and 
because you have taken the action you have taken 
up to now that it would be almost. incumbent on the 
Board to continue its elections m every instance in 
the building trades?”’ 

e 


. 
‘‘Mr. Bott. That is the way I see it, and that is 
my view. Since the plumbers’ case—’’ 
On the basis of the testimony of General Counsel Bott 
(Hearings . . . on S. 1973, supra, p. 197) and of Acting 
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Chairman of the Board, James J. Reynolds, Jr., the Sen- 
ate Committee on Labor and Public Welfare reported to 
Congress on May 5, 1952 (Senate Report No. 1509, 82d 
Cong. 2d Sess., p. 6) that: 

‘<The committee finds that the normal election pro- 
cedures of the Board have proven unadaptable to this 
industry because of the short-term, casual employ- 
ment that is typical to it. The General Counsel’s 
efforts to devise special means, such as the area-wide 
labor-pool election, for balloting appropriate groups 
of construction craftsmen, have proven fruitless. We 
conclude that the obstacles to conducting satisfactory 
elections in sufficient numbers are formidable, if not 
insuperable.” 


“Neither the General Counsel nor the Board has made 
any subsequent effort to devise workable representation 


procedures for the general contractor employers and the 
Basic Trade Unions in the industry, and the problems in 
this field are no nearer of solution than they were when 
Mr. Bott testified and the Senate Committee made its 
report (see Sen. Rep. No. 1211, quoted supra at p. 255 
Sen. Rep. 1684, 85th Cong. 2nd Sess., pp. 22-24). 


‘As recently as January 24, 1958, in addressing the 

Annual Meeting of the Building Contractors Association 

of New Jersey the present General Counsel said (Official 

NLRB Release R-542, p. 2): 

‘Because a construction job is transitory in nature, 

it is difficult, if not impossible, to set up a reasonably 

_ © ‘permanent voting group, or what we call in our own 

_. jargon an appropriate bargaining unit. Without a 

fixed voting group, it is simply not feasible to hold 

an election where employees can choose a bargaining 

representative. And therefore except in relatively 

few situations, we do not attempt to conduct repre- 
sentation elections in your industry.’’ 
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In a footnote to his brief in this proceeding the Gen- 
eral Counsel has made a feeble effort to deny the charge 
made above (G. C. Br., p. 24, footnote 13). The cases cited 
in his footnote, however, give eloquent: support to. the 
charge. 

In Calumet Contractors Association (1958) 121 NLEB, 
No. 16, the Board, over the protest of the Basic Trades 
Unions, directed an election in a unit composed, on the 
employer side, of 12 general contractors and 14 subcon- 
tractors who had banded together into an association as 
recently as October 1956, and on the employee side, of a 
union which had undertaken to represent all craft jour- 
neymen and apprentices, laborers, machine operators and 
truckdrivers employed by members of the association ‘in 
Indiana and Dlinois. It would be difficult to conceive of 
@ more inappropriate unit for bargaining between general 
contractors and Basic Trade Unions in the building and 
construction industry, at least within the 46-County area, 
and the very fact that the Board would seriously under- 
take to certify such a unit, without apparently concerning 
itself with the historical bargaining patterns and proce- 
dures in the industry, emphasizes the unrealistic and 
strong-arm approach the Board has taken to the peculiar 
representation problems of the industry. 


The other cases cited by the-General Counsel (Strong 
Company (1949) 86 NLRB 687, Starrett Brothers (1948) 
77 NLRB 277, Vowell Construction Company (1957) 117 
NLRB 490 and Graver Construction Co. (1957) 118 NLRB 
1050) involved single employer units, and im some’ cases 
(Starrett Brothers and Graver Construction Co.) single 
employer-single project units, which would be totally in- 
appropriate to the industry in the 46-County area. Here, 
again, the fact that the Board would undertake to certify 
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such units in the industry, in some cases in the face of 
protests from Basic Trades Unions who represented ex- 
isting multi-employer units (Strong Company), illustrates 
the refusal of the Board, in representation as well as un- 
fair labor practice cases, to give any significant weight to 
the established bargaining patterns and procedures in the 
industry—which have worked satisfactorily over a long 
period of years, to the benefit of both employers and em- 
ployees in the industry. 


In view of the conceded failure of the Board to adapt 
its representation procedures to the peculiar problems 
of the building and construction industry, fairness and a 
due regard to the policies of the Act require that the 
Board should not give overriding effect to a certification 
which impinges upon and disrupts a long-established 


bargaining unit in the industry. If the size and complex- 
ity of the established unit makes an election impractical, 
effectnation of -the policies of the Act requires that the 
Board recognize and accept the unit as defined by the 
employers and employees who are parties to it. If the 
anit, as so defined, is an appropriate one for collective 
bargaining, the certification issued to the smaller, more 
limited and less well-established unit should give way to 
it. In other words, if a unit into which employers as 
well as employees may move with ease is an appropriate 
one, .in view. of the peculiarities of the industry, the fact 
that certain employers and employees, on other projects, 
are parties to a certified unit should not preclude applica- 
tion of the terms of the first unit’s collective bargaining 
agreement to such employers and employees while they are 
within the first unit. 
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E. The failure of the Board to recognize and give effect to the 


unit covered by the Operating Engineers Master Agreement 
has led to an order which is unrealistic, impractical and in 
direct contravention of the policies of the Act.  — 


Under the customs and practices’ of the industry as 
they have existed in the past, the AGC Chapters have 
had no control over whether a particular subcontractor 
is permitted to come onto the project of one of their 
members. Customarily the award of a subcontract turns 
upon such factors as whether the subcontractor was the 
low bidder, whether the subcontractor has the necessary 
equipment and organization to do the job: within the 
required time and whether the general: contractor con- 
siders him to be otherwise reliable and cooperative. The 
only means the Chapters have of enforcing the commit- 
ment of the Master Agreement that its: terms shall apply 
to subcontractors is the method used in this case; namely, 
that of notifying the Chapter member that the Master 
Agreement obligates him to insist that his subcontractor 
abide by the terms of the Agreement. If such action is 
an unfair labor practice, subjecting the Chapters and the 
member to the heavy penalties of the Act, the right to 
make the agreement is a hollow mockery. 


Further, if the provisions of the Master Agreement can- 
not legally be applied to subcontractors who come onto 
the project of AGC members, the very existence of cer- 
tain of these provisions constitutes an unfair labor prac- 
tice. For example, the union shop provision of the Agree- 
ment (J.A. 192), which requires that, as a condition ‘of 
continued employment, all employees covered by the 
Agreement jom the Union within 31 days after their 
employment, is per se invalid if employees of subcontrac- 
tors, to whom the provision is extended by the Subcon- 
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tractors Clause, cannot be legally subjected to the provi- 
sion (J.A. 127). In like manner, the provision of Section 
No. 2(b) of the Master Agreement (J.A. 191), whereby 
the individual employer recognizes the Operating Engi- 
neers Union as the collective bargaining representative of 
all employees covered by the agreement, is per se invalid 
if such provision cannot legally be applied to a subcon- 
tractor on an AGC project (J.A. 127). 


Even if it were possible to devise a practical way of 
preventing a subcontractor who could not or would not 
abide by the terms of the Master Agreement from bring- 
ing employees in classifications covered by the Agreement 
onto the project of an AGC member, such a limitation 
upon the general contractor’s freedom of selecting sub- 
contractors would involve a substantial and, we submit, 


an unnecessary and undesirable departure from long- 
established subcontracting customs and practices in the 
building and construction industry. 

If the limitation were confined to subcontractors who, 
like Musser, are parties to bargaining units certified by 
the Board, the departure would not have much impact on 
the industry at the present time, since there are very few 
such units. If, however, the limitation extends to all sub- 
contractors who have no prior history of bargaining with 
the Operating Engineers Union, the departure would be 
“substantial and would have a seriously adverse effect 
upon the industry practice of subcontracting which, ac- 
‘cording to the stipulation of the parties in this case, is 
‘essential to the efficient and economical performance of 
building and construction work” (J.A. 312). Such a limi- 
‘tation would tend to restrict the general contractor to the 
‘selection of subcontractors who are local to the 46-County 
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area, and would encourage ‘‘boycotts’? (G.C. Br., p. 36) 
and restraints on trade in violation of the policy of the 
Anti-Trust Laws without serving any perceivable policy 
of the National Labor Relations Act. — 


CONCLUSION. 

An easy answer to the arguments presented in this 
brief would be that the definition of an appropriate bar- 
gaining unit is a matter committed to the sound discretion 
of the Board and that if the Board’s action or inaction 
leads to the disruption of an industry, the remedy should 
be sought in the Congress and not in the courts. 

Concededly, remedial legislation applicable to the build- 
ing and construction industry is before. Congress and has 
been since 1952 (Senate Report No. 1509, 82d Cong., 24 
Sess.; Senate Report No. 1211, 88rd Cong. - 2d Sess., pp. 
14-15; Senate Report No. 1684, 85th Cong., 2d Sess., pp. 
22-24; Labor-Management Practices Act of 1959, S. 748, 
as introduced in the Senate, sec. 506). The possibility 
that the effects of erroneous rulings of the Board may be 
corrected by legislation, however, is no argument for the 
affirmance of such rulings by this Court. 

The duty of the Board is to interpret and enforce the 
specific provisions of the Act in such a. way, as to effectu- 
ate the policies of the Act, and it is the function of this 
Court to see that such duty is properly discharged. The 
provisions of the Act are not so precise and unyielding 
as to. require radical changes in long-established collective 
bargaining patterns and procedures and equally long- 
established ways of doing business. The Board. has au- 
thority under the Act to adjust its representation [pro- . 
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tractors Clause, cannot be legally subjected to the provi- 
sion (J.A. 127). In like manner, the provision of Section 
No. 2(b) of the Master Agreement (J.A. 191), whereby 
the individual employer recognizes the Operating Engi- 
neers Union as the collective bargaining representative of 
all employees covered by the agreement, is per se invalid 
if such provision cannot legally be applied to a subcon- 
tractor on an AGC project (J.A. 127). 


Even if it were possible to devise a practical way of 
preventing a subcontractor who could not or would not 
abide by the terms of the Master Agreement from bring- 
ing employees in classifications covered by the Agreement 
onto the project of an AGC member, such a limitation 
upon the general contractor’s freedom of selecting sub- 
contractors would involve a substantial and, we submit, 


an unnecessary and undesirable departure from long- 
established subcontracting customs and practices in the 
building and construction industry. 


If the limitation were confined to subcontractors who, 
like Musser, are parties to bargaining units certified by 
the Board, the departure would not have much impact on 
the industry at the present time, since there are very few 
such units. If, however, the limitation extends to all sub- 
contractors who have no prior history of bargaining with 
the Operating Engineers Union, the departure would be 
“substantial and would have a seriously adverse effect 
upon the industry practice of subcontracting which, ac- 
cording to the stipulation of the parties in this case, is 
“essential to the efficient and economical performance of 
building and construction work” (J.A. 312). Such a limi- 
tation would tend to restrict the general contractor to the 
selection of subcontractors who are local to the 46-County 





49 


area, and would encourage ‘“‘boycotts’’? (G.C. Br., p. 36) 
and restraints on trade in violation of the policy of the 
Anti-Trust Laws without serving any perceivable policy 
of the National Labor Relations Act. _ 


CONCLUSION. 

An easy answer to the arguments presented in this 
brief would be that the definition of an appropriate bar- 
gaining unit is a matter committed to the sound discretion 
of the Board and that if the Board’s action or inaction 
leads to the disruption of an industry, the remedy should 


be sought in the Congress and not in the courts. 

Concededly, remedial legislation applicable to the build- 
ing and construction industry is before Congress and has 
been since 1952 (Senate Report No. 1509, 82d Cong., 2d 
Sess.; Senate Report No. 1211, 88rd Cong., 2d Sess., pp. 
14-15; Senate Report No. 1684, 85th Cong., 2d Sess., pp. 
22-94: Labor-Management Practices Act of 1959, S. 748, 
as introduced in the Senate, sec. 506). The possibility 
that the effects of erroneous rulings of the Board may be 
corrected by legislation, however, is no argument for the 
affirmance of such rulings by this Court. | 

The duty of the Board is to interpret and enforce the 
specific provisions of the Act in such a. Way as to effectn- 
ate the policies of the Act, and it is the function of this 
Court to see that such duty is properly discharged. The 
provisions of the Act are not so precise and unyielding 
as to require radical changes in long-established collective 
bargaining patterns and procedures and equally long- 
established ways of doing business. The Board has au- 
thority under the Act to adjust its representation pro- 
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cedures to the necessities of a particular case (National 
Labor Relations Board v. District 50, United Mme 
Workers of America (1958) 355 U.S. 453) and it can and 
has defined and recognized appropriate bargaining units 
in the building and construction industry without the 
necessity of an election (see Broward Builders’ Exchange, 
Inc. (1959) 122 NLRB No. 124, where the Board adopted © 
a finding of its Trial Examiner defining an appropriate 
‘bargaining unit in the industry as a prerequisite to the 
eonclusion that a union had refused to bargain collectively 
4n violation of Section 8(d) of the Act). 


For the reasons we have given, the Board should have 
recognized and accepted the unit covered by the Operat- 
‘ing Engineers Master Agreement as an appropriate one 
for collective bargaining purposes, and it should have 


‘held that the application of the terms of such Agreement 
to employees within the unit, including the employees of 
subcontractors working on projects covered by the Agree- 
ment, did not constitute a violation of Section 8(a)(1), 
(2) and (3) of the Act. For’the same reasons, this Court 
should hold that the failure to recognize and accept such 
unit as appropriate was error, and should deny ‘enforce- 
ment of the Board’s order against the Respondent AGC 
Chapters. 

Dated: March 1, 1959. 
| Travis Brown, 

Attorney for Respondents. 
Jounson & STANTON, 
GARDINER JOHNSON, 
Tomas B. STANTON, JEB., 

Of Counsel. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,298 


Oprratinc Eworneers, Locan Union No. 3 or THE 
INTERNATIONAL Union oF OperaTING ENGINEERS, 
AFL-CIO, Petitioner, 


Vv. 
Nationa, Lasor Rexations Boarp, Respondent. 


No. 14,406 


Nationan Lasor Retations Boarp, Petitioner, 
v. 


Norrsern Cauirornia Cuaprer, THE ASSOCIATED GENERAL 
Contractors oF AMERICA, ET aL., Respondents. 


No. 14,466 
Sr. Maurice, HeumKamp, anp Musser a CALIFORNIA 
PartnersHip, Petitioner, 
v.. 
Nationa, Lasor Rexations Boarp, Respondent. 


Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby 
stipulate and agree as follows with respect to the issues 
and the procedure and dates for the filing of the briefs and 
joint appendix herein. 
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IssvEs 


This Court by order dated April 15, 1958 entered an 
order consolidating Cases Nos. 14298 and 14406. On 
May 27, 1958, this Court entered a further order con- 
solidating Case No. 14466 with the foregoing cases. 


1. The issue presented in Cases Nos. 14298 and 14406 is 
as follows: 


Whether the Board properly concluded, as a matter of 
law and as a matter of fact, 


(a) That AGC violated Section 8(a)(1), (2), and (3), 
and the Union violated Section 8(b)(1)(A) and (2) 
of the Act, by effecting the removal of Musser’s 
employees from the Travis project; and 

(b) That the Union violated Section 8(b)(1)(A) and (2) 
by attempting to cause Musser, through the AGC, to 
violate Section 8(a) (3). 


2. The issue presented in Case No. 14466 is as follows: 


Whether the Board properly concluded, as a matter of 
law and as a matter of fact, 


(a) That the AGC did not violate Section 8(a)(1), (2), 
and (3), and the Union did not violate Section 
8(b)(1)(A) and (2), by executing, maintaining and 
implementing the 1955 Master Agreement; and 

(b) That the Union did not violate Section 8(b)(1)(A) 
and (2) in an attempt to cause Musser and other 
subcontractors to violate Section 8(a)(3) by execut- 
ing and maintaining the 1955 Master Agreement. 


i 


ProcepuRE with Respect To Fmine or 
Jomnt APPENDIX AND BrIEFs 


1. The parties shall by June 23, 1958, designate the 
portions of the record to be printed in a Joint Appendix. 














& 


Subject to printing delays the Joint Appendix will be filed 
on July 14, 1958. 


2. Where appropriate, the parties have agreed to include 
certain material in the Joint Appendix in the form of a 
narrative stipulation of the facts in lieu of printing portions 
of the record. Such material shall be identified in the 
Joint Appendix as constituting a narrative stipulation. 


3. References in the briefs to the Joint Appendix will be 
to the pages of the Joint Appendix. It is further agreed 
and stipulated that any party may refer to any portion 
of the original transcript of record which has not been 
printed to the same extent and effect as if such portions 
had been'printed, provided that any such portion will be 
printed in a supplemental joint appendix if the Court so 
directs. 


4. The following dates for the filing of briefs have been 
agreed upon: 

Petitioner’s brief in No. 14298 August 18, 1958 

Petitioner’s brief in No. 14466 August 18, 1958 


Brief of the National Labor Relations Board as 
respondent in Nos. 14298 and 14466 and as petitioner 
in ‘No. 14406 September 18, 1958 


Petitioner’s reply brief, if any, in No. 14298 
| October 20, 1958 


Petitioner’s reply brief, if any, in No. 14466 

| October 20, 1958 
Respondents’ brief in No. 14406 .. November 24, 1958 
Board’s reply brief, if any, in No. 14406 

| December 24, 1958 


5. It is further agreed and stipulated that if adherence 
to the foregoing schedule for filing briefs becomes im- 
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practical, the parties will, subject to the approval of the 
Court, submit a revised schedule. 


/s/ Ricuarp H. Franx 
Counsel for Petitioner 
an No. 14298 


/s/ Raxymonp S. Smetuurst 
Counsel for Petitioner 
in No. 14466 


/s/ Travis Brown 
Counsel for Respondent 
in No. 14406 


/s/ Marcen Matziet-Prevosr 
Marcet Matzet-Prevosr 
Counsel for 
National Labor Relations Board 


Dated at Washington, D. C., 
this 13th day of June 1958. 
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(General Counsel’s Exhibit 1-K) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 20-CA-1123 


NortHern Cauirornia CHapTer, THE AssociaTep GENERAL 
Contractors or America, Inc., Centra, CaLirorNia 
Cuaprer, THe Associatep GENERAL CONTRACTORS OF 
America, Inc., anp THem Reguuar MemsBers 


and 
St. Maurice, Heumxamp & Musser 
Case No. 20-CB-407 


Operating Encineers, Loca Union No. 3, or Tue Inter- 
waTionaL Union or Operating Eneineers, AFL 


and 
Sr. Maveice, Hetmxame & Musser 


Consolidated Complaint as Amended 


It having been charged by St. Maurice, Helmkamp & 
Musser that Northern California Chapter, The Associated 
General Contractors of America, Inc., Central California 
Chapter, The Associated General Contractors of America, 
Ine., and their regular members; and Operating Engineers, 
Local Union No. 3, of the International Union of Operating 
Engineers, AFL, have engaged in, and are now engaging in, 
certain unfair labor practices affecting commerce, as set 
forth in the National Labor Relations Act, as amended, 
29 U.S.C.A. 141, et seg., (Supp. July 1947), herein called 
the Act, the General Counsel of the National Labor Rela- 
tions Board, on behalf of the National Labor Relations 
Board, herein called the Board, by the Regional Director 
for the Twentieth Region, designated by the Board’s Rules 
and Regulations, Series 6, as amended, Section 102.15, 
hereby issues this Consolidated Complaint upon the 
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charges, duly consolidated pursuant to the provisions of 
Section 102.33(b) of the above Rules and Regulations, and 
alleges: 


I. 


(a) Northern California Chapter, The Associated 
General Contractors of America, Inc., and Central Cali- 
fornia Chapter, The Associated General Contractors of 
America, Inc., hereinafter collectively called the Respond- 
ent Associations, and each of them, are now, and at all 
times material herein have been, California corporations 
engaged in the business of promoting the trade interests 
of, and in acting as the collective bargaining agents for, 
their regular members, including, among others, Parish 
Brothers, Inc., Parish Bros., Harms Bros., and Gordon H. 
Ball, respectively. 


(b) Parish Brothers, Inc., Parish Bros., Harms Bros. 
and Gordon H. Ball, hereinafter collectively called the 


Joint Venture, are general contractors who, at all times 
material to this proceeding, were doing business as a 
joint venture at a construction project at Travis Air Force 
Base, Fairfield, California, pursuant to a written contract 
dated March 15, 1955, in an amount exceeding $3,000,000, 
between said Joint Venture and the Corps of Engineers, 
U. S. Army. 


(c) During each of the calendar years 1954 and 1955, 
regular members of Respondent Associations collectively 
made purchases of materials exceeding $500,000 in value, 
which materials were shipped directly to said members 
from points outside the State of California. 


(d) During each of the calendar years 1954 and 1955, the 
aforesaid regular members of Respondent Associations 
collectively performed construction work exceeding $200,000 
in value for customers located at points outside the State 
of California. 
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(e) Respondent Associations and their individual regular 
members, and each of them, are employers within the mean- 
ing of Section 2(2) of the Act. 


113 


(a) St. Maurice, Helmkamp & Musser, hereinafter called 
Musser, is a California partnership engaged in the business 
of providing field engineering and surveying services, in- 
eluding field survey work in the building construction 
industry. 


(b) Musser is a member of Western Association of 
Engineers, Architects and Surveyors, hereinafter called 
Western Association, an association of employers employ- 
ing field engineering and surveying employees on building 
and construction projects. 


(c) On December 2, 1952, as a result of proceedings in 


Case No. 20-RC-1751, reported in 101 NLRB 64, San 
Francisco Area Group of Professional Employees, a labor 
organization, was certified by the National Labor Relations 
Board as the collective bargaining representative of all 
professional and technical employees of the member 
employees of the aforesaid Western Association. 


(d) On or about May 1, 1955, the aforesaid San 
Francisco Area Group of Professional Employees became 
known and designated as Engineers and Scientists of 
California, member of Engineers and Scientists of America, 
and at all times since has been so known and designated. 


(e) At all times material herein, and at the present time, 
the aforesaid Western Association, and its member em- 
ployers, have been and now are parties to a written 
collective bargaining agreement with the aforesaid 
Engineers and Scientists of California, covering profes- 
sional and technical employees performing field engineering 
and surveying work, including field survey work. 
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Til. 


Operating Engineers, Local Union No. 3, of the Inter- 
national Union of Operating Engineers, AFL, hereinafter 
called Respondent Union; San Francisco Area Group of 
Professional Employees; Engineers and Scientists of Cali- 
fornia, members of Engineers and Scientists of America, 
are each and all labor organizations within the meaning of 
Section 2(5) of the Act. 


IV. 


On or about March 12, 1955, Musser commenced per- 
formance of engineering and surveying services, including 
field survey work, as a subcontractor at the aforesaid Joint 
Venture’s job site at Travis Air Base pursuant to an oral 
agreement between Musser and Joint Venture. 


V. 


On or about May 9, 1955, Respondent Union, through its 
officers, agents and representatives, caused employees of 
the Joint Venture at the Travis Air Base to strike, or to 
engage in a concerted refusal to perform services during 
the course of their employment, because employees of 
Musser performing field survey work at said construction 
project were employed in alleged violation of the terms of 
a then existing collective bargaining agreement between 
Respondent Union and Respondent Associations. 


VI. 


Because of the acts of Respondent Union, as set forth in 
Paragraph V, above, the Respondent Associatons, acting 
through regular member Joint Venture, did, on or about 
May 10, 1955, instruct Musser to remove its field survey 
employees from the Travis Air Base construction project 
unless Musser was prepared to, and did, comply with the 
agreement referred to in Paragraph V, above. Said em- 
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ployees were thereupon removed by Musser, and new and 
different employees were employed directly by the Joint 
Venture 'to perform the field survey work under the pro- 
visions of the aforesaid agreement. 


VIL. 


On or about May 19, 1955, a Board of Adjustment was 
created pursuant to the provisions of the agreement 
referred to in Paragraphs V and VI, above, and ruled as 
follows: 


“<The Board of Adjustment requested by letter to 
the AGC Chapters from Operating Engineers Local 
Union dated April 11, 1955, met at 3:00 o’clock P.M. 
on May 19, 1955, at AGC Headquarters, 850 Battery 
Street, San Francisco. The Board consisted of L. D. 
Weirick and Millen L. Simpson, Employer repre- 
sentatives, and P. E. Vandewark and Pat Clancy, 
Union representatives. L. D. Weirick was elected 
Chairman and P. E. Vandewark was elected Secretary. 


‘<The Board determined the following facts: 


‘¢Parish Bros., Parish Brothers, Inc., Harms Bros. 
and Gordon H. Ball, a Joint Venture, holds a general 
contract with the U. S. Corps of Engineers for con- 
struction work at Travis Air Force Base. The Joint 
Venture allegedly let a subcontract to St. Maurice, 
Helmkamp and Musser, an engineering firm, for the 
performance of field survey work on this construction 
project. The Joint Venture and all of said construc- 
tion work are covered by the AGC-Operating 
Engineers Master Agreement. Nevertheless, said sub- 
contractor has failed to make payments into the 
Operating Engineers Health and Welfare Trust Fund 
for Northern California with respect to technical 
engineering classifications in the Master Agreement 
employed by the subcontractor on said project and has 
failed to comply with other terms and conditions of 
said Agreement applying to such technical engineer- 
ing classifications. 
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‘‘Under the provisions of Section 12 of the AGC- 
Operating Engineers Master Agreement, the terms 
and conditions of said Agreement apply to every sub- 
contractor working on the Travis Air Force Base job 
for the Joint Venture, and the Joint Venture is advised 
that all subcontractors on said job are required to 
comply with all of the terms and conditions of said 
Master Agreement, including the wage scales and the 
health and welfare payments provided in said Master 
Agreement and are hereby directed to bring into and 
maintain the job in compliance with the Master Agree- 
ment, the means or methods to be determined by the 
Joint Venture.’’ 

VII. 


Because of the acts of Respondent Union set forth in 
Paragraph V, above, and because of the ruling of the Board 
of Adjustment set forth in Paragraph VII, above, the Joint 
Venture, from on or about May 19, 1955, and at all times 
thereafter until August 15, 1955, continued the acts as 
alleged in Paragraph VI, above. 


Ix. 


By the acts set forth in Paragraphs V, VI, VII, and VIII, 
above, Respondent Associations, acting through their 
regular member, the Joint Venture, did discriminate, 
and are now discriminating against employees in re- 
gard to hire, tenure, terms, and conditions of employ- 
ment, thereby encouraging membership in Respondent 
Union, and did thereby engage in, and are thereby en- 
gaging in, unfair labor practices within the meaning of 
Section 8(a)(3) of the Act. 


Xx. 


By the acts set forth in Paragraphs V, VI, VII, and VIII, 
above, Respondent Associations and their regular member 
employers assisted, and are now assisting, Respondent 
Union, and did thereby engage in, and are thereby engaging 
in, unfair labor practices within the meaning of Section 
8(a)(2) of the Act. 
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XI. 


By the acts set forth in Paragraphs V, VI, VII, and VIII, 
above, Respondent Associations and their regular member 
employers did interfere with, restrain, and coerce, and are 
interfering with, restraining, and coercing employees 
in the rights guaranteed them in Section 7 of the 
Act, and did thereby engage in, and are thereby en- 
gaging in unfair labor practices within the meaning of 
Section 8(a)(1) of the Act. 


XITI-A. 


By the acts set forth in Paragraphs V, VI, VII, and VIII, 
above, Respondent Union did cause, and is now causing 
Respondent Associations, acting through regular member 
Joint Venture, to discriminate against employees of Musser 
in violation of Section 8(a)(3) of the Act, and did thereby 
engage in, and is thereby engaging in, unfair labor practices 
within the meaning of Section 8(b)(2) of the Act. 


XII-B 


By the acts set forth in Paragraphs V, VI, VII, and 
VIII, above, Respondent Union attempted to cause Musser 
to discriminate against employees in violation of Section 
8(a)(3) of the Act, and did thereby engage in, and is 
thereby engaging in, unfair labor practices within the 
meaning of Section 8(b) (2) of the Act. 


XII. 


By the acts set forth in Paragraphs V, VI, VII, and VIII, 
above, Respondent Union did restrain and coerce, and is 
restraining and coercing, employees in the exercise of the 
rights guaranteed them in Section 7 of the Act, and did 
thereby engage in, and is thereby engaging in, unfair labor 
practices within the meaning of Section 8(b)(1)(A) of the 
Act. 
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XIV. 


On or about June 15, 1955, Respondent Union and 

Respondent Associations, through their respective officers, 
agents and representatives, executed, and at all times since 
_ have maintained and enforced, and have caused and in- 
~ duced the regular members of said Respondent Associa- 
tions to observe and comply with, a new collective 
bargaining agreement covering, inter alia, employees 
engaged in performing field survey work, containing, 
among other provisions, the following: 


<< Section 3—Employment and Discharge 
“‘(a) Hiring 


‘‘In the hiring of employees covered by this Agree- 
ment, preference shall be given by the Employer and 
the individual employers covered hereby to persons 
who have been employed in Northern California be- 
tween May 1, 1953 and April 30, 1955 on any work 
eovered by the A.G.C. Master Agreement dated June 1, 
1952, as amended by the Agreements dated July 16, 
1953, and May 6, 1954, with the Union by any 
individual employer covered by either or all said 
Agreements or under any agreement between the 
Union and any employer in effect at any time during 
the period from May 1, 1953 to April 30, 1955, covering 
the same classifications or any of them. 

‘sWhenever any individual employer needs men, he 
shall post a written notice on his job bulletin board and 
shall notify the Union at the same time, which notice 
shall be given at least forty-eight (48) hours before 
the men are needed on the job, whenever possible. For 
the purpose of this paragraph it shall be sufficient that 
such notice be given to the Union office in the area in 
which the job is located. Upon such notice being given 
the Union agrees that it will furnish an adequate 
supply of competent employees if they are available. 

<All employees covered by this Agreement shall be 
required, as a condition of employment, to apply for 
and become members of, and to maintain membership 
in, the Union within thirty-one (31) days following the 
beginning of their employment or the effective date of 
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this clause, whichever is later. This clause shall be 
effective on June 15, 1955, and shall be enforceable to 
the extent permitted by law. 


‘The Union recognizes its obligation and therefore 
assumes full responsibility to every employee dis- 
charged under the provisions of the paragraph last 
above set out as a result of a written request from the 
Union to the invidual employer of the employee.”’ 


“* Section 12—Application to Sub-Contractors 


‘<The terms and conditions of this Agreement inso- 
far as it affects Employer and the individual employer 
shall apply equally to any sub-contractor under the 
control of, or working under contract with such em- 
ployer on any work covered by this Agreement, and 
said sub-contractor with respect to such work shall be 
considered the same as an individual employer covered 
hereby. 

‘<That if an individual employer shall sub-contract 
work as herein defined, provision shall be made in such 
sub-contract for the observance by said sub-contractor 
of the terms of this Agreement. 


‘¢A sub-contractor is defined as any person, other 
than an employee covered by this Agreement, firm or 
corporation who agrees, orally or in writing, to per- 
form for or on behalf of an individual employer any 
part or portion of the work covered by this Agree- 


ment.”’ 
XV. 


By executing, maintaining, and enforcing Section 12 of 
the collective bargaining agreement referred to in Para- 
graph XIV, above, in and of itself, and by executing, 
maintaining and enforcing both Section 12 and, together 
with it, Section 3 thereof, Respondent Associations and 
their regular member employers did discriminate, and are 
now discriminating, in regard to hire, tenure, terms and 
conditions of employment thereby encouraging membership 
in Respondent Union, and did thereby engage in, and are 
thereby engaging in, unfair labor practices within the mean- 
ing of Section 8(a) (3) of the Act. 
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XVI. 


By executing, maintaining, and enforcing Section 12 of 
the collective bargaining agreement referred to in Para- 
graph XIV, above, in and of itself, and by executing, main- 
taining and enforcing both Section 12 and, together with it, 
Section 3 thereof, Respondent Associations and their 
regular members did assist, and are now assisting, 
Respondent Union, and did thereby engage in, and are 
thereby engaging in, unfair labor practices within the 
meaning of Section 8(a)(2) of the Act. 


XVII. 


By executing, maintaining, and enforcing Section 12 of 
the collective bargaining agreement referred to in Para- 
graph XIV, above, in and of itself, and by executing, 
maintaining and enforcing both Section 12 and, together 
with it. Section 3 thereof, Respondent Associations and 
their regular members did interfere with, restrain, and 
coerce, and are interfering with, restraining, and coercing, 
their employees in the rights guaranteed them in Section 7 
of the Act, and did thereby engage in, and are thereby 
engaging in, unfair labor practices within the meaning of 
Section 8(a)(1) of the Act. 


XVIII-A. 


By executing, maintaining, and enforcing Section 12 of 
the collective bargaining agreement referred to in Para- 
graph XIV, above, in and of itself, and by executing, 
maintaining and enforcing both Section 12 and, together 
with it, Section 3 thereof, Respondent Union did attempt 
to cause, or did cause, and is now attempting to cause, or 
causing, Respondent Associations and their regular 
member employers to discriminate in regard to hire, tenure, 
and conditions of employment in violation of Section 
8(a) (3), and said Respondent Union did thereby engage in, 
and is thereby engaging in an unfair labor practice within 
the meaning of Section 8(b) (2) of the Act. 








XVIU-B. 

By executing, maintaining, and enforcing Section 12 
of the collective bargaining agreement referred to in Para- 
graph XIV, above, in and of itself, and by executing, main- 
taining and enforcing both Section 12 and, together with 
it, Section 3 thereof, Respondent Union did attempt to 
cause, and is now attempting to cause, Musser and all other 
member-employers of Western Association to discriminate 
in regard to hire, tenure, terms and conditions of employ- 
ment in violation of Section 8(a)(3), and did thereby en- 
gage in, and is thereby engaging in unfair labor practices 
within the meaning of Section 8(b)(2) of the Act. 


XTX, 


By executing, maintaining, and enforcing Section 12 of 
the collective bargaining agreement referred to in Para- 
graph XIV, above, in and of itself, and by executing, 
maintaining and enforcing both Section 12 and, together 
with it, Section 3 thereof, Respondent Union did restrain 


and coerce, and is restraining and coercing, employees in 
the exercise of the rights guaranteed them in Section 7 
of the Act, and did thereby engage in, and is thereby 
engaging in, unfair labor practices within the meaning of 
Section 8(b)(1)(A) of the Act. 


XX, 

The Acts of Respondent Associations and their regular 
member employers and Respondent Union, as set forth in 
Paragraphs V, VI, VII, VIII, and XIV, above, occurring 
in connection with the operations of Respondent Associa- 
tions described in Paragraph I, above, have a close, 
intimate’ and substantial relation to trade, traffic and 
commerce among the several States of the United States 
and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow of commerce. 


XXL. 
The aforesaid acts of the Respondent Associations and 
their regular member employers, as set forth in Para- 
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graphs V, VI, VII, VIII, and XIV, above, and each of 
them, constitute unfair labor practices within the meaning 
of Sections 8(a)(1), (2), and (3), and Sections 8(b) (1) (A) 
and 8(b) (2) and Sections 2(6) and (7) of the Act. 


Wuererore, the General Counsel of the National Labor 
Relations Board, on behalf of the Board, on this 30th day 
of September, 1955, issues this Consolidated Complaint 
against Northern California Chapter, The Associated 
General Contractors of America, Inc., Central California 
Chapter, The Associated General Contractors of America, 
Ine., and their regular members, and against Operating 
Engineers, Local Union No. 3 of the International Union 
of Operating Engineers, AFL, the Respondents named 
herein. 


Geratp A. Brown 
Regional Director, Twentieth Region 
National Labor Relations Board 
818 U. S. Appraisers Building 
630 Sansome Street 


San Francisco, California 


(General Counsel's Exhibit 1-Q) 
Motion To Amend Consolidated Complaint 

Counsel for the General Counsel herewith moves to 
amend the Consolidated Complaint in the above entitled 
matters in the following respects: 

1. Change the numerical designation of Paragraph XII 
to XIT-A. 

2. Add a new paragraph, designated XII-B, as follows: 

“<By the acts set forth in Paragraphs V, VI, VII, and 
VIII, above, Respondent Union attempted to cause Musser 
to discriminate against employees in violation of Section 
8(a)(3) of the Act, and did thereby engage in, and is 
thereby engaging in, unfair labor practices within the 
meaning of Section 8(b) (2) of the Act.” 
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3. Change the numerical designation of Paragraph 
XVIII to XVITI-A. 


4, Add a new paragraph designated XVIII-B, as follows: 


‘‘By executing, maintaining, and enforcing Section 12 
of the collective bargaining agreement referred to in Para- 
graph XIV, above, in and of itself, and by executing, main. 
taining and enforcing both Section 12 and, together with 
it, Section 3 thereof, Respondent Union did attempt to 
cause, and is now attempting to cause, Musser and all other 
member-employers of Western Association to discriminate 
in regard to hire, tenure, terms and conditions of employ- 
ment in violation of Section 8(a)(3), and did thereby en- 
gage in, and is thereby engaging in unfair labor practices 
iwthin the meaning of Section 8(b)(2) of the Act.’’ 

Counsel for the General Counsel intends to argue that 
the record in the case supports the conclusions asserted 
in the above allegations, and therefore, does not propose 
to introduce any further or new evidence in support of 
the above allegations. 


Dated at San Francisco, California, this 28th day of 
November, 1955. 
Rosert J. Scounix 
Robert J. Scolnik 
Counsel for the General Counsel 

National Labor Relations Board 
Twentieth Region 
630 Sansome Street 
San Francisco, California 


(General Counsel’s Exhibit 1-O) 
Answer To Consolidated Complaint 
Comes Now Oprratine Encineers Locan Unton No. 3 or 
Tae InternationaL UNIon or Oprratinc ENGINEERS and 


answers the Consolidated Complaint in the above-entitled 
consolidated cases as follows: 
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I. 


Operating Engineers Local Union No. 3 admits the alle- 
gations contained in paragraphs numbered I, II, ITI, IV 
and VII of said consolidated complaint. 


II. 


Operating Engineers Local Union No. 3 denies the alle- 
gations contained in paragraphs numbered VIII, IX, X, XI, 
XII and XIII of said consolidated complaint. 


III. 


Operating Engineers Local Union No. 3 denies paragraph 
V of the consolidated complaint and alleges the true facts 
to be that Respondent Union through its officers, agents 
and representatives withdrew Operating Engineers covered 
by the collective bargaining agreement between Respondent 
Union and Respondent Associations employed by the Joint 
Venture from employment by the Joint Venture by reason 
of the violation of the said collective bargaining agreement 
and that said employees were returned to employment on 
the following day upon the agreement of the Joint Venture 
to conform to the said collective bargaining agreement. 


IV. 


Operating Engineers Local Union No. 3 has no informa- 
tion or belief sufficient to answer paragraph VI of the 
consolidated complaint and therefore denies the same. 


V. 


Operating Engineers Local Union No. 3 admits the exe- 
cution of the agreement as alleged and admits the other 
allegations in paragraph numbered XIV as they apply to 
it, but insofar as Respondent Associations are concerned 
other than the execution of the agreement, having no in- 
formation or belief sufficient to answer such allegations as 
they apply to them, denies the same. 
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VI. 


Operating Engineers Local Union No. 3 denies para- 
graphs numbered XV, XVI, XVII, XVIII, XIX, XX and 
XXI of the consolidated complaint. 


AFFIRMATIVE DEFENSES 
L. 


The nature of the Building and Construction industry 
and the employment therein is such that the protection of 
the job opportunities of employees engaged therein, i.e., 
the quantum of work to be made available to and performed 
by such employees, has historically been, and properly so, 
the subject of collective bargaining in the industry. 


I. 


Negotiations concerning the subject matter involved in 
the sub-contractor clause, i.e., the quantum of work to be 
made available to, and to be performed by, the employees 
covered iby the agreements complained of is a lawful exer- 
cise of the rights secured to employees by Section 7 of the 
National Labor Relations Act, as amended, (hereinafter 
called the Act) to obtain which they may engage in a labor 
dispute within the meaning of the Act. 


Til. 


A refusal to collectively bargain within the meaning 
of Section 8(d) of the Act concerning the subject matter 
of the sub-contractor clause, i.e., the quantum of work to 
be made available to, and to be performed by, the employees 
covered by the agreements complained of would be a 
violation of Section 8 (a) 5 of the Act if the employer were 
the party so refusing and 8 (b) 3 if the Labor Organization 
were the party so refusing. 


IV. 


To permit an employer to sub-contract at will in the 
Building and Construction industry would be to place the 
size, composition and very existence of every appropriate 
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unit for collective bargaining in the construction industry 
within the sole and exclusive control of the employer, in- 
dividual or association, who, individually or individually 
as an association member, need not perform any of the 
work covered by a particular collective bargaining agree- 
ment but sub-contract out such work in its entirety. 


Wuenrerore, Operating Engineers Local Union No. 3 
prays that said consolidated complaint be dismissed. 


Operatinc Enornerers, Loca Union 
No. 3 or tHe InrerNnationaL UNION 
or Operatinc Eneorverrs, AFL 


By P. H. McCarruy, Jr. 
P. H. McCarthy, Jr., Attorney 


Strate oF CALIFORNIA 
City and County of San Pranataess Soe 

Russewu EF’. Swanson, being first duly sworn, deposes and 
says: 

That he is Financial Secretary of said Operating Engi- 
neers Local Union No. 3; that he has read the foregoing 
Answer To Consolidated Complaint, and knows the con- 
tents thereof, and that the same is true of his own knowl- 
edge except as to the matters therein stated on information 
or belief and as to such matters he believes it to be true; 
that as Financial Secretary of Operating Engineers Local 
Union No. 3 he is authorized to make this verification. 

Russet, F. Swanson 
Russell F. Swanson 


Subscribed and sworn to before me 
this 24th day of October, 1955. 
Rors M. Anprerson 
NOTARY PUBLIC 


In and For the City and County of 
San Francisco, State of California 














22 


(General Counsel’s Exhibit 1-P) 
Answer of Respondents 


NortHern Cauirornia CHaprer, THE AssociaTED GENERAL 
Contractors oF AMERICA, INC., AnD CENTRAL CALIFORNIA 
Cuapter, THE ASSOCIATED GENERAL CONTRACTORS 
or America, Inc. 


Respondent Associations, and each of them, answer the 
Consolidated Complaint herein, and as a First defense, 


allege as follows: 
I. 


Respondent Associations admit the allegations contained 
in paragraphs I through IV of said complaint. 


II. 


Answering paragraph V of said complaint, Respondent 
Associations admit that on or about May 9, 1955, Respond- 
ent Union, through its officers, agents and representatives, 
caused employees of the Joint Venture at the Travis Air 
Base to strike and to engage in a concerted refusal to 
perform services during the course of their employment. 
Respondent Associations are informed and believe and 
upon such information and belief allege that the reason 
given by Respondent Union for such action was that Re- 
spondent Union claimed that the Joint Venture had vio- 
lated the then existing collective bargaining agreement 
between Respondent Associations and Respondent Union. 
Except as herein expressly admitted, Respondent Associa- 
tions deny each and every one of the allegations contained 
in said paragraph V. 


Tif. 


Answering paragraph VI of said complaint, Respondent 
Associations admit that on or about May 10, 1955, Musser 
removed its field survey employees from the Travis Air 
Base construction project, and that new and different 
employees were employed directly by the Joint Venture 
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to perform the field survey work under the provisions of 
the then existing collective bargaining agreement between 
Respondent Associations and Respondent Union. Except 
as herein expressly admitted, Respondent Associations 
deny each and every one of the allegations contained in 
said paragraph VI. 

IV. 


Respondent Associations admit the allegations contained 
in paragraph VIII of said complaint. 


. V. 


Respondent Associations specifically deny each and every 
one of the allegations contained in paragraphs VIII, IX, X, 
XI, XII and XIII of said complaint. 


VI. 


Answering paragraph XIV of said complaint, Respond- 
ent Associations admit that on or about June 15, 1955, they 
and Respondent Union executed the new collective bargain- 
ing agreement referred to in said paragraph, and that said 
agreement has continued to be and is now in full force and 
effect. In this connection, they allege that they are the 
duly authorized collective bargaining representatives of 
their respective regular members, and that they have main- 
tained and enforced said new collective bargaining agree- 
ment, and caused and induced their regular members to 
observe and comply with said agreement, only to such 
extent as is within the proper scope of their authority 
as such collective bargaining representatives and as granted 
by their respective By-Laws. 


VII. 


Respondent Associations specifically deny each and every 
one of the allegations contained in paragraphs XV, XVI, 
XVII, XVIII, XTX, XX and XXI of said complaint. 

As a further, separate and Seconp defense to said com- 
plaint, Respondent Associations, and each of them, allege 
as follows: 
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iF. 


A Subcontractors Clause in the form, or substantially 
in the form, of Section 12 of the new collective bargaining 
agreement referred to in paragraph XIV of said complaint 
has been a part of master collective bargaining agreements 
governing the employment of the Basic Building and Con- 
struction Industry Trades in the 46 Northern Counties of 
California for a period in excess of 10 years, and during 
said period said Clause has fostered and maintained sta- 
bility in labor-management relations in the building and 
construction industry in said area. 


I. 


A holding that said Subcontractors Clause is illegal and 
void and cannot be enforced would cause instability in 
said labor-management relations and would burden and 
obstruct commerce. Such holding would not effectuate the 
policies of the National Labor Relations Act, as amended. 


As a further, separate and Turp defense to said com- 
plaint, Respondent Associations, and each of them, allege 
as follows: 


I. 


For over eight years the National Labor Relations Board 
has denied to employers and Unions in the building and 
construction industry the benefits and protection of the 
representation and other provisions of the National Labor 
Relations Act, as amended. 


I. 


The enforcement against Respondents herein of the un- 
fair labor practice provisions of the National Labor Re- 
lations Act, as amended, at a time when the National Labor 
Relations Board is denying to and withholding from Re- 
spondents the benefits and protection of the Act will not 
effectuate the policies of the Act. Such action is arbitrary, 
capricious and discriminatory, and a denial of due process 
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of law in contravention of the Fifth Amendment to the 
Constitution of the United States. 


WuererorE, Respondent Associations pray that said 
Consolidated Complaint be dismissed. 


Dated: October 24, 1955 
Jounson & Stanton 


By Tomas E. Stanton, Jz. 
Thomas E. Stanton, Jr. 


Attorneys for 
Respondent Associations 


State or CaLirorNia 
City and County of San Teecasieoahe 


Bruce McKenzi, being first duly sworn, deposes and 
says: 

That he is an officer, to-wit, Secretary of Central Cali- 
fornia Chapter, the Associated General Contractors of 
America, Inc., a corporation, one of the Respondents in 
the above-entitled proceeding, and is authorized to and 
makes this verification for and on its behalf; that he has 
read the foregoing Answer and knows the contents thereof; 
and that the same is true of his own knowledge except as to 
those matters therein stated on information or belief and 
as to such matters that he believes it to be true. 


Bruce McKenzie 


Subscribed and sworn to before me 
this 24th day of October, 1955. 


Rura M. AnpERsSON 
NOTARY PUBLIC 


In and For the City and County of 
San Francisco, State of California. 


My Commission Expires: 
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Intermediate Report and Recommended Order 
STATEMENT OF THE CASE 


On June 14, 1955, a partnership known as St. Maurice, 
Helmkamp & Musser (also described herein as Musser) filed 
a charge with the National Labor Relations Board (referred 
to below as the Board) in Case No. 20-CB-407 against the 
Respondent, Operating Engineers, Local Union No. 3 of the 
International Union of Operating Engineers, AFL-CIO 
(also designated herein as the Union).2 Musser filed an 
amendment to the charge on August 8, 1955, and another on 
September 30, 1955. On August 8, 1955, Musser filed a 
charge with the Board in Case No. 20-CA-1123 against 
the Respondent, Northern California Chapter, The Associ- 
ated General Contractors of America, Inc., and the Re- 
spondent, Central California Chapter, The Associated 
General Contractors of America, Inc. (These Respondents 
are also collectively described herein as the AGC or the 
AGC Associations, and, respectively, as the Northern 
California AGC and the Central California AGC.) This 
charge was amended by Musser on September 30, 1955. On 
that date, pursuant to the Board’s Rules and Regulations, 
Series 6, the Regional Director for the Twentieth Region of 
the Board entered an order consolidating the cases in which 
the respective charges were filed. Based upon the charges, 
as amended, the General Cuunsel of the Board issued a 
complaint on September 30, 1955, alleging that the AGC 
Associations, their ‘‘regular members,’’ and the Union had 
engaged,iand were engaging, in unfair labor practices within 
the meaning of the National Labor Relations Act, as 
amended (61 Stat. 136-163), also described herein as the 
Act. The Union and the AGC have been duly served with 
copies of the charges and amendments respectively appli- 
cable to them, and with copies of the complaint and order 
of consolidation. 

1 "1 The American Federation of Labor and the Congress of Industrial Organ- 
izations having merged, I have amended the designation of the Union in the 


caption and elsewhere in this Intermediate Report, in accordance with a 
policy followed by the Board. 
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Among other things, the complaint alleges that the AGC 
Associations are ‘‘the collective bargaining agents’’ for 
their ‘‘regular members,’’ including four general construc- 
tion contractors, Harms Bros., Parish Brothers, Inc., 
Parish Bros., and Gordon H. Ball (collectively referred to 
below as the Joint Venture); that Musser is engaged in 
the business of providing field engineering and surveying 
services for construction projects; that Musser is a member 
of an organization of employers known as the Western 
Association of Engineers, Architects and Surveyors; that 
on December 2, 1952, the Board certified a labor organiza- 
tion, San Francisco Area Group of Professional Engineers 
(now known as Engineers and Scientists of California, 
member of Engineers and Scientists of America) as the 
collective bargaining representative of all professional and 
technical employees of members of the Western Association 
of Engineers, Architects and Surveyors; that the labor 
organization so certified and the Western Association of 
Engineers, Architects and Surveyors, and its ‘‘employer 
members,’’ are, and have been at all material times, parties 
to a collective bargaining agreement; that by the terms of 
a contract dated March 15, 1955 between the Joint Venture 
and the United States Army Corps of Engineers, the 
former agreed to perform certain construction work at a 
project at Travis Air Force Base, Fairfield, California; 
that the Joint Venture subcontracted engineering and sur- 
veying work at the project to Musser; and that the latter 
commenced the performance of its subcontract on or about 
March 12, 1955. 


With respect to the claimed unfair labor practices, 
the complaint (as amended at the hearing in this proceed- 
ing) alleges, in material sum, that on or about May 9, 1955, 
the Union caused employees of the Joint Venture to engage 
in a strike or concerted refusal to work because employees 
of Musser were employed in ‘‘alleged violation’’ of a col- 
lective bargaining agreement then in effect between the 
Union and the AGC; that, on or about May 10, 1955, as a 
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result of the Union’s conduct, the AGC, ‘‘acting through 
regular member Joint Venture,’’ instructed Musser ‘‘to 
remove its field survey employees’’ unless it complied with 
the said collective bargaining agreement ; that Musser there- 
upon ‘‘removed’’ its said employees, and the Joint Venture 
directly employed personnel to replace them; that on or 
about May 19, 1955, a ‘‘Board of Adjustment”’ was created 
pursuant to the provisions of the said collective bargaining 
agreement; that thereafter the Board of Adjustment, ruling 
in substance, among other things, that Musser was required 
to comply with the terms and conditions of the said collec- 
tive bargaining agreement applicable to employees, and 
had failed to comply with various of such terms and con- 
ditions, directed, in effect, that Musser ‘‘bring into and 
maintain the job in compliance’’ with the said collective 
bargaining agreement, ‘‘the means or methods to be deter- 
mined by the Joint Venture’’; that by reason of the cir- 
cumstances of the strike or concerted refusal to perform 
work, mentioned above, the instruction to Musser to remove 
its employees from the project, and their removal and 
replacement, the ruling of the Board of Adjustment, and 
the subsequent application of the said ruling, the AGC 
Associations and their ‘‘regular member employers’’ have 
interfered with, restrained and coerced employees in the 
exercise of rights guaranteed by the Act, thereby violating 
Section 8 (a) (1) of the Act, have assisted the Union in 
contravention of Section 8 (a) (2) of the Act, and have 
discriminated against employees in violation of Section 
8 (a) (3) of the said Act; and the Union has restrained and 
coerced employees in the exercise of rights guaranteed by 
the Act, thereby violating Section 8 (b) (1) (A) of the Act, 
and, in ‘contravention of Section 8 (b) (2) of the Act, has 
caused the AGC, and has attempted to cause Musser to 
discriminate against employees in violation of Section 8 
(a) (3) of the said Act; that on or about June 15, 1955, 
the Union and the AGC entered into ‘‘a new collective 
bargaining agreement’’ which they ‘‘since have maintained 
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and enforced, and have caused and induced the regular 
members’”’ of the AGC ‘‘to observe and comply with’’; that, 
among other things, Section 3 of the agreement provides 
that all employees covered by its terms ‘‘shall be required, 
as a condition of employment, to apply for and become 
members of, and to maintain membership in, the Union 
within thirty-one (31) days following the beginning of their 
employment or the effective date of this clause, whichever 
is later’’; that Section 12 of the agreement provides, among 
other things, that the terms and conditions of the contract 
‘¢shall apply equally to any subcontractor under the control 
of, or working under contract with such employer (to whom 
the agreement is applicable) on any work covered’’ by the 
contract, and requires the employer, in the event he sub- 
contracts such work, to make provision in the subcontract 
for the observance by the subcontractor of the collective 
bargaining agreement; and that by executing, maintaining 
and enforcing said Sections 3 and 12 of the agreement, 
taken together, and Section 12 ‘‘in and of itself,’’ the AGC 
and their ‘‘regular member employers’’ have interfered 
with, restrained and coerced employees in the exercise of 
rights guaranteed by the Act, thereby violating Section 
8 (a) (1), have assisted the Union in contravention of 
Section 8 (a) (2), and have discriminated against employees 
in violation of Section 8 (a) (3); and the Union, in con- 
travention of Section 8 (b) (1) (A), has restrained and 
coerced employees in the exercise of rights guaranteed by 
the Act, thereby violating Section 8 (b) (1) (A), and, in 
violation of Section 8 (b) (2), has caused, or attempted 
to cause, and is causing, or attempting to cause, the AGC 
Associations, their ‘‘regular employer members,’’ Musser, 
and all other employer members of the Western Association 
of Engineers, Architects and Surveyors to discriminate 
against employees in violation of Section 8 (a) (3) of the 
Act. 


Each of the Respondents has filed an answer, the AGC 
Associations answering jointly. As the findings and con- 











30 


clusions made below are based upon undisputed evidence, 
much of which is stipulated, it would serve no useful purpose 
to outline in detail here which of the allegations of the 
complaint are denied, and which admitted, in the respective 
answers. It will be sufficient to note that each Respondent, 
in effect, denies that it violated the Act, and to summarize 
the affirmative defenses of the respective answers. In that 
regard, the AGC’s answer asserts, in substance, that ‘‘a 
subcontractors elause’’ in substantially the same form as 
that contained in Section 12 of the current agreement be- 
tween the AGC and the Union has been a part of collective 
bargaining contracts in the building and construction in- 
dustry in 46 counties of Northern California for more than 
10 years and has fostered and maintained stability in labor- 
management relations in the industry; that a holding that 
the clause is invalid would cause instability in such relations 
and ‘‘burden and obstruct commerce’’; that for more than 
8 years the Board ‘‘has denied to employers and unions in 
the building and construction industry the benefits and 
protection of the representation and other provisions’’ of 
the Act; and that the enforcement of the unfair labor prac- 
tice provisions of the Act at a time when the Board is 
denying and withholding such benefits and protection will 
not effectuate the policies of the Act, and is ‘‘arbitrary, 
capricious and discriminatory, and a denial of due process 
of law in contravention of the Fifth Amendment to the 
Constitution.’? As affirmative defenses, the Union’s an- 
swer states that because of the nature of the construction 
industry ‘‘the protection of the job opportunities of em- 
ployees”’ therein engaged has historically and properly 
been the subject of collective bargaining; that negotiations 
concerning the subject matter of the subcontractors clause 
are a lawful exercise of the rights guaranteed employees 
by Section 7 of the Act; that employees ‘““may engage in 
a labor dispute within the meaning of the Act’’ to ‘‘obtain”’ 
such rights; that a refusal by an employer or a union to 
bargain concerning the subject matter of the subcontractors 
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clause would constitute a violation of the Act; and that to 
permit an employer to subcontract ‘‘at will’’ in the con- 
struction industry ‘‘would be to place the size, composition 
and very existence of every appropriate (bargaining) unit 
...1n the construction industry within the exclusive control 
of the employer . . . who need not perform any of the work 
covered by a particular collective bargaining agreement 
but subcontract such work in its entirety.’’ 

Pursuant to notice duly served upon all parties, a hear- 
ing was held before me, as duly designated Trial Examiner, 
on October 24, 25 and 26, 1955, and December 5 and 6, 
1955, at San Francisco, California. All parties were rep- 
resented by counsel, participated in the hearing, and were 
afforded a full opportunity to be heard, examine and cross- 
examine witnesses, adduce evidence, file briefs, and submit 
oral argument. Each of the parties submitted oral argu- 
ment after the close of the evidence, and has filed a brief 
which has been read and considered. 

No testimony was presented at the hearing. The evi- 
dence consists entirely of documentary exhibits and stipu- 
lations, some of which were introduced as exhibits, and the 
rest stated orally for the record at the hearing. The find- 
ings and conclusions made below are based upon undis- 
puted evidence. 

Upon the entire record, I make the following: 


FINDINGS OF FACT 


I. Nature or THE AGC’s Business; THE Boarp’s 
JURISDICTION 


The AGC Associations are California corporations. Each 
is a chapter of a national organization of general contrac- 
tors known as The Associated General Contractors of 
America, Inc. The AGC Associations operate in a terri- 
tory consisting of 46 California counties located ‘‘above 
the northern boundaries of San Luis Obispo and Kern 
Counties and the Westerly boundaries of Inyo and Mono 
Counties’? (AGC Exh. 5). Both AGC Associations have 














32 


various classifications of membership, including what are 
known as regular members. Only general contractors in 
the construction industry are eligible for regular member- 
ship The Northern California AGC has approximately 
975, and the Central California AGC approximately 110, 
regular members. 

As the complaint alleges, and the answers admit, the 
AGC Associations are, and have been at all times material 
to this proceeding, ‘‘engaged in the business of promoting 
the trade interests of, and in acting as the collective bar- 
gaining agents for, their regular members, including among 
others, Parish Brothers, Inc., Parish Bros., Harms Bros., 
and Gordon H. Ball.’’* During the past 10 years the AGC 
Associations have, on behalf of their members, jointly nego- 
tiated and entered into a series of collective bargaining 
agreements with the Union. The most recent of these 
agreements, as will more particularly appear below, is now 
in effect. By reason of the representative status of the 
AGC Associations and their joint procedures in negotiat- 
ing and executing collective bargaining agreements with 
the Union, the AGC Associations and their members are, 
at least’ for the purposes of determining the Board’s jur- 
isdiction over this proceeding, a single employer within 

2The bylaws of each of the AGC Associations define a general contractor 
as an ‘‘individual, firm or corporation who by agreement with another party 


undertakes to execute work of construction in its entirety and at least in part 
with his or its own construction forces.’’ 


$In its’ bylaws, each of the AGC Associations vests the exercise of its 
‘‘eorporate powers’’ in its Board of Directors, and empowers the Board of 
Directors to represent it and its members ‘‘in the matter of labor disputes, 
labor agreements and other phases of management-labor relations.’’? The 
respective bylaws also provide that ‘‘the Association, on its own behalf and 
on behalf ‘of its members, .. . may, through its duly authorized officers, when 
authorized so to do by a majority of the Board of Directors, enter into agree- 
ments concerning labor subjects with the employees of such members . . .’’ 
(G.C. Exhs. 4A and 5A). 


4The joint negotiations are conducted, on behalf of the members, by a 
Joint Labor Committee selected by the respective Board of Directors. This 
joint negotiating procedure is not confined to collective bargaining with the 
Union, but is followed in negotiating or renegotiating agreements, usually 
annually, with various other labor organizations representing craft employees 
in the building and construction industry. (See G.C. Exh. 5 for a detailed 
deseription of the negotiation machinery, and the labor organizations and 
groups of employees affected.) 
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the meaning of Section 2 (2) of the Act.’ It is thus ap- 
propriate to base the assertion of jurisdiction over the sub- 
ject matter of this proceeding on the aggregate interstate 
commerce operations of the AGC Associations’ members. 
During each of the calendar years of 1954 and 1955, regu- 
lar members of the AGC purchased materials, with an ag- 
gregate value in excess of $500,000, which were shipped to 
them directly from points outside the State of California, 
and in each of such years, regular members of the AGC 
performed construction work, aggregating in excess of 
$200,000 in value, for customers located outside the State 
of California. Moreover, in 1955, the Joint Venture under 
a contract with the United States Army Corps of Engi- 
neers, undertook, for an agreed consideration in excess of 
$3,000,000, to perform work on a construction project at 
Travis Air Force Base, Fairfield, California. The project 
is direetly related to the national defense, and performance 
of the work thereon warrants the assertion of jurisdiction 
here under criteria established by the Board. In sum, 
members of the AGC Associations have been, at all times 
material to this proceeding, engaged in interestate com- 
merce within the meaning of the Act; the operations of the 
AGC Associations and their members have affected, and 
affect, such commerce; the Board has jurisdiction over this 
proceeding; and the assertion of its jurisdiction will ef- 
fectuate the policies of the Act.’ 
FS Insulation Contractors of Southern California, Inc., 110 NLEB 638, and 
cases cited. It may be noted that the respective answers, admitting relevant 


allegations of the complaint, in effect concede that the AGC Associations and 
their regular members are employers within the meaning of the Act. 


6 Maytag Aircraft Corporation, 110 NLRB 594. It may also be noted that 
in an unreported case involving the Travis project, the Board has found, 
upon 2 stipulated record, that the Joint Venture is engaged in commerce 
within the meaning of the Act. (Operating Engineers, Local Union No. 3, etc., 
Case No. 20-CC-109). 

7¥For applicable jurisdictional criteria, in addition to the Maytag and 
Insulation Contractors cases, cited earlier, see, also, Jonesboro Grain Drying 
Cooperative, 110 NLRB 481. 
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TL Tue Lasor Orcanizations INvoLvED 


The Union and Engineers and Scientists of California, 
member of Engineers and Scientists of America (formerly 
known as San Francisco area Group of Professional Em- 
ployees), are, respectively, labor organizations within the 
meaning of Section 2 (5) of the Act. 


III. Tae AutEceED Unrar Lasor Practices 
A. Prefatory statement 


Musser is a partnership engaged in the business of pro- 
viding field engineering and surveying services in the 
building and construction industry. The partnership is 
a member of the Western Association of Engineers, Archi- 
tects and Surveyors (also described below as the Western 
Association), an organization of persons registered or 
licensed by the State of California to practice civil engi- 
neering, land surveying, or architecture. As the Board has 
previously found, the Western Association represents its 
employer members in labor relations matters, is authorized 
by them to sign collective bargaining agreements on their 
behalf, and is an employer within the meaning of the Act 
(Western Association of Engineers, etc., 101 NLRB 64). 

On December 2, 1952, following a hearing and a repre- 
sentation election, the Board certified a labor organization 
named Sam Francisco Area Group of Professional Em- 
ployees (referred to below as the Professional Employees) 
as the representative of an appropriate bargaining unit 
consisting of field and office technical employees (with cer- 
tain exclusions not relevant here) in the employ of mem- 
bers of the Western Association. Employees engaged in 
field survey work, bearing the classification titles of chiefs 
of party, inspectors, instrument men, chairmen, rodmen and 
field assistants, were included in the bargaining unit. (As 

8 The representation proceeding (Case No. 20-RC-1751) was initiated upon 
petition of the Professional Employees. The Union participated as inter- 


venor. For the Board’s Decision and Direction of Election, of which I have 
taken official notice, see Western Association of Engineers, etc., 101 NLEB 64. 
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the record in this proceeding applies the group designation 
‘*technical engineers’’ to such field survey employees, for 
convenience of reference, that term will be applied to them 
below.) 

On February 27, 1953, the Western Association, on behalf 
of its members, and the Professional Employees entered 
into a collective bargaining agreement prescribing terms 
and conditions of employment of the employees in the unit 
mentioned above. (The labor organization is now known 
as Engineers and Scientists of California, member of Engi- 
neers and Scientists of California, member of Engineers 
and Scientists of America, and will be referred to below as 
the Engineers and Scientists.) The agreement, as modi- 
fied or amended since its execution, is still in effect.® 

Since June 7, 1946, the AGC Associations and the Union 
have been parties to a series of successive collective bar- 
gaining agreements. One of these (G. C. Exh. 9D) was 
executed on June 24, 1952, and modified on July 16, 1953 
and May 6, 1954. As last modified, the contract (which, in 
its modified form, will be described below, for convenience 
of reference, as the 1954 Master Agreement) was to remain 
in effect until April 30, 1955 and to ‘‘continue from year 
to year thereafter’’ unless changed, amended, modified or 
terminated pursuant to a notice procedure specified in the 
contract. 

The provisions of the 1954 Master Agreement (G. C. 
Exh. 9B) are many and varied, and deal, among other 
matters, with such subjects as classifications of employees 
affected, union recognition, union jurisdiction and its ter- 
ritorial scope (the 46-county area), grievances, wages, hir- 
ing and discharges, hours of employment, and health and 
welfare fund payments. It is unnecessary to canvass the 
details of all of these subjects. A description of some of 
the provisions will suffice. By the terms of Section 1 of 

9The agreement (G.C. Exh. 8A) and contracts between the AGO Associa- 
tions and the Union (see, for example, G.C, Exh. 9A) use different terminology 
to describe various classifications of technical engineers. (For a comparison, 


see C.P. Exh. 1.) The differences in terminology do not materially affect 
the issues. 
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the contract, the agreement applies ‘‘to any employee (with 
certain exclusions not relevant here) who performs work 
within the recognized jurisdiction of the Union,” and 
‘‘eover(s) all work’’ within that jurisdiction. Section 2 
provides that the employers subject to the agreement 
‘<recognize and acknowledge”’ the Union as the collective 
bargaining representative ‘‘of the employees in the area 
aforementioned covering the jurisdiction of the Union.”’ 
Section 10 prescribes a ‘‘grievance procedure,’’ provid- 
ing among other things, for the establishment of a Board 
of Adjustment, consisting ‘‘of two representatives selected 
by the Union and two representatives selected by the Em- 
ployer”’ for the settlement of disputes (with certain ex- 
ceptions not relevant here) and the adjustment of ‘‘any 
differences that may arise regarding the meaning or en- 
forcement of this contract.’’ Section 19 contains a list 
of job titles (with applicable pay scales) covered by the 
agreement, including various classifications of technical 
engineers, and, by reference, incorporates a section labelled 


‘‘Special Conditions As Applied To Field Survey Work”’ 
which states, in part, that ‘‘the classifications herein re- 
ferred to shall apply only to employees covered hereby, 
regularly employed in field survey work. . . .”’*® Section 
12, described in the record as a ‘‘subcontractors clause,”’ 
provides that: ! 


‘The terms and conditions of this agreement insofar 
as it affects Employer and the individual employer 
shall apply equally to any subcontractor under the 
control of, or working under contract with such em- 
ployer on any work covered by this agreement, and 
said subcontractor with respect to such work shall be 
considered the same as an individual employer covered 
hereby.”’ 


As stated above, in March 1955, the Joint Venture con- 
tracted with the United States Army Corps of Engineers 
to perform some construction work at Travis Air Force 


10 The ‘‘Special Conditions’? include a definition of ‘‘field survey work”’ 
which, for reasons that will appear later, need not be set forth here, 
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Base. On or about March 12, 1955, Musser as a subcon- 
tractor, commenced the performance of field survey work 
at the Travis project pursuant to the terms of an oral 
agreement between it and the Joint Venture. The subcon- 
tractor employed four technical engineers in the per- 
formance of its field survey work. Their names are Ed- 
ward A. Liss, Pierre Aldax, Dean M. Coats, and Edward J. 
Kresinski. During the period of Musser’s work at the 
project it was subject, as a member of the Western Asso- 
ciation, to the collective bargaining agreement in effect 
between that organization and Scientists and Engineers; 
and the four employees named above were members of 
Scientists and Engineers, and of the bargaining unit found 
to be appropriate by the Board in the representation pro- 
ceeding described above, and were subject to the terms and 
conditions of the agreement between the Western Associa- 
tion and Scientists and Engineers. 

On April 11, 1955, while Musser’s work at the project 
was in progress, the Union wrote a letter to the AGC, 
stating in substance, among other things, that Sections 4, 
19, 20 and 24 of the 1954 Master Agreement were not being 
observed, with respect to technical engineers in Musser’s 
employ, ‘‘contrary to, and in violation of’’, the subcon- 
tractors clause." (Section 4 deals with payments to em- 
ploymees for ‘‘show-up time’’; Section 19, as previously 
noted, prescribes pay scales for the various classifications 
of employees subject to the agreement; Section 20 estab- 
lishes ‘‘working rules’’; and Section 24 provides for pay- 
ments by ‘‘each Individual Employer covered by this 
Agreement’’ into ‘‘the Operating Engineers Health and 
Welfare Trust Fund for Northern California.’’?) The 
letter invoked ‘‘the grievance procedure’’ of Section 10 of 
the 1954 Master Agreement, and requested that a ‘‘Board 


11 The letter does not mention Musser oye name, but it refers to ‘‘technical 


engineers not on the payroll of the Joint Venture,’’ and it is clear from the 
record as a whole that the quoted has reference to Musser’s em- 
ployees. The PoE a we ae pameaons of the collective bar- 
gaining agreement by the Joint Ven with respect to technical engi 

im the direct employ of the Joint Venture. These details need not! beset 
forth because they are not germane to the issues. 
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of Adjustment be created for the settlement of ... dis- 
putes’’ between the Joint Venture and the Union deseribed 
in the letter. 

Thereafter, in a letter dated May 3, 1955, the Union 
informed the Joint Venture that no action had been taken 
with respect to the matters set forth in the letter of April 
H, and notified the Joint Venture that the Union was 

withdrawing all of the employees’’ represented by it from 
a Travis project ‘‘as of’? May 6, 1955 because, according 
to the letter, the 1954 Master ‘Agreement had ‘‘termi- 
nated”’, and it was ‘‘evident’’ to the Union that the Joint 
Venture did not intend to comply with the ‘‘expired agree- 
ment from day to day.”’ 

Employees at the Travis project represented by the 
Union engaged in a concerted stoppage of work at the 
project, at the instance of the Union, on May 9, 1955.” 
On that date, also, the AGC Associations, through their 
attorney, Thomas E. Stanton, Jr., advised the Joint Ven- 
ture of the requirements of the subcontractors clause, and 
expressed the opinion that the clause was binding on the 
Joint Venture. That same day, the Joint Venture sent a 
telegram to the Union, informing the latter, in effect, that 
pending a Board of Adjustment decision or other settle- 
ment of the grievances set forth in the Union’s letter of 
April 11, the Joint Venture would employ technical engi- 
neers on its own payroll (plainly, from the context of the 
record, |in field survey work until then performed by Mus- 
ser’s employees), and that such technical engineers would 
be employed ‘‘from day to day .. . under the terms’’ of 
the 1954 Master Agreement. 

On May 10, 1955, the Joint Venture, through Mr. Stan- 
ton, instructed Musser to suspend performance of field 

12The Union’s answer denies that the work stoppage was a strike, and 
asserts that what the Union did was to withdraw employees covered by the 
1954 Master Agreement (or, in other words, employees represented by the 
Union) from the project. The claimed distinction is at best a semantic one 
ae and' does not materially affect the question whether the Union caused 

the discrimination against Musser’s field survey workers, as alleged in the 
complaint. Whether or not the work stop is called a strike, the important 


fact is, as will appear, that the stoppage led to ithe exclusion of Musser’s em- 
ployees from the project. 
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survey work at the Travis project under its subcontract 
until further notice, and informed the subcontractor that 
it was ‘‘not to have any of its employees performing field 
survey work at the said job site pending a decision by a 
Board of Adjustment.’’ Musser complied with these in- 
structions, suspending the performance of its field survey 
work at the Travis construction site on May 10, 1955, and 
withdrawing the four field survey employes mentioned 
above from the project. Shortly thereafter, they were 
replaced by technical engineers employed directly by the 
Joint Venture, and the employees who had participated in 
the work stoppage resumed their work at the construction 
site. The replacements for Musser’s technical engineers 
worked at the project until August 15, 1955, when Musser 
resumed the performance of its subcontract, and its tech- 
nical engineers returned to work at the project, under cir- 
cumstances to be described later. 

On or about May 19, 1955, the Union and the AGC estab- 
lished a Board of Adjustment in accordance with the pro- 


visions of the 1954 Master Agreement. The Board of 
Adjustment, which consisted of two individuals appointed 
by the Union and an equal number designated by the AGC, 
thereafter made the following ruling with respect to griev- 
ances set forth in the Union’s letter of April 11, 1955: 


‘“‘The Board of Adjustment requested by letter to 
the AGC Chapters from Operating Engineers Local 
Union dated April 11, 1955, met at 3:00 o’clock P. M. 
on May 19, 1955, at AGC Headquarters, 850 Battery 
Street, San Francisco. The Board consisted of L. D. 
Weirick and Millen L. Simpson, Employer represen- 
tatives, and P. E. Vandewark and Pat Clancy, Union 
representatives. L. D. Weirick was elected Chairman 
and P. E. Vandewark was elected secretary. 

“‘The Board determined the following facts: 

‘Parish Bros., Paris Brothers, Inc., Harms Bros. 
and Gordon H. Ball, a Joint Venture, holds a general 
contract with the U. S. Corps of Engineers for con- 
struction work at Travis Air Force Base. The Joint 
Venture allegedly let a subcontract to St. Maurice, 

















40 


Helmkamp and Musser, an engineering firm, for the 
performance of field survey work on this construction 
project. The Joint Venture and all of said construc- 
tion work are covered by the AGC-Operating Engi- 
neers Master Agreement. Nevertheless, said subcon- 
tractor has failed to make payments into the Operat- 
ing Engineers Health and Welfare Trust Fund for 
Northern California with respect to technical engineer- 
ing classifications in the Master Agreement employed 
by the subcontractor on said project and has failed 
to comply with other terms and conditions of said 
Agreement applying to such technical engineering 
classifications. 

‘“‘Under the provisions of Section 12 of the AGC- 
Operating Engineers Master Agreement, the terms 
and conditions of said Agreement apply to every sub- 
contractor working on the Travis Air Force Base job 
for the Joint Venture, and the Joint Venture is advised 
that all subcontractors on said job are required to com- 
ply with all of the terms and conditions of said Master 
Agreement, including the wage scales and the health 


and welfare payments provided in said Master Agree- 
ment and are hereby directed to bring into and main- 
tain the job in compliance with the Master Agreement, 
the means or methods to be determined by the Joint 
Venture.’’ 


Although the terminal date of the 1954 Master Agree- 
ment was reached on April 30, 1955, the Union and the 
AGC nevertheless continued to treat the contract as in 
effect on a ‘‘day to day basis’’ from its terminal date 
until they signed a new collective bargaining agreement 
on June 15, 1955, which is still in effect. (For convenience 
of reference, this contract will be designated below as the 
1955 Master Agreement.) 

The provisions of the new contract (G. C. Exh. 9A) deal- 
ing with coverage, the Union’s jurisdiction and its terri- 
torial scope, and recognition of the Union (see Sections 1 
and 2) are the same as those in the 1954 Master Agree- 
ment. The ‘‘grievance procedure’’ (Section 10) outlined 
in the current agreement is substantially similar to that 
prescribed in the prior contract. As in the 1954 Master 
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Agreement, Section 19 of the current contract contains a 
list of job titles (with applicable pay scales) covered by 
the agreement, including various classifications of tech- 
nical engineers. Appended to Section 19 is a statement 
which, like the ‘‘Special Conditions’’ of the former agree- 
ment, provides, in part, that ‘‘the classifications herein re- 
ferred to shall apply only to employees covered hereby, 
regularly employed in field survey work... .’’** Section 
3 of the new agreement contains provisions for union mem- 
bership (also designated below, for convenience of refer- 
ence, as the union security provisions) which were not 
present in the prior contract. The relevant portion of 
Section 3 provides that ‘‘all employees covered by the 
Agreement shall be required, as a condition of employment, 
to apply for, and become members of, and to maintain mem- 
bership in, the Union within thirty-one (31) days follow- 
ing the beginning of their employment or the effective date 
of this clause, whichever is later.’’ Section 12 of the new 
contract (the subcontractors clause) includes all of the 


language used in the comparable section of the former con- 
tract, adds some provisions, and reads as follows: 


‘‘The terms and conditions of this Agreement inso- 
far as it affects Employer and the individual employer 
shall apply equally to any subcontractor under the 
control of, or working under contract with such em- 
ployer on any work covered by this Agreement, and 
said sub-contractor with respect to such work shall 
be considered the same as an individual employer 
covered hereby. 

‘<That if an individual employer shall sub-contract 
work as herein defined, provision shall be made in 
such sub-contract for the terms of this Agreement. 

‘¢A sub-contractor is defined as any person, other 
than an employee covered by this Agreement, firm or 
corporation who agrees, orally or in writing, to per- 
form for or on behalf of an individual employer any 
part or portion of the work covered by this Agree- 
ment.”’ 

18Like the ‘‘Special Conditions,’’ the appended statement includes a 
arr pT field survey work which, for reasons to be noted later, need not 
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Following a charge filed by Musser with the National 
Labor Relations Board (in Case No. 20-CC-109), the Board 
entered an order, dated July 14, 1955 (based upon a stipu- 
lation executed by the General Counsel, the Union and 
Musser ‘consenting to the entry of the order), directing 
the Union, among other things, to cease and desist from 
‘inducing or encouraging employees of the .. . Joint Ven- 
ture ... to engage in a strike or a concerted refusal in 
the course of their employment to perform any service 
for their employer, where an object thereof is to force 
or require the said Joint Venture . . . to cease doing 
business’’ with Musser.** 

Musser wrote to the Joint Venture on July 18, 1955, 
advising the latter of the entry of the Board’s order, and 
proposing that it resume the performance of its subcon- 
tract at the Travis project, and that its technical engineers 
return to work there. Acting for the Joint Venture, Mr. 
Stanton sent a copy of Musser’s letter to P. H. McCarthy, 
Jr., attorney for the Union, on July 22, 1955. In a letter 
accompanying the copy, Mr. Stanton inquired of Mr. Mc- 
Carthy, among other things, whether ‘‘in view of the his- 
tory of this matter and of the entry”’ of the Board’s 
order, the Union would waive its rights under Section 12 
of the 1955 Master Agreement, and agree that it would 
‘<make no claim of contract violation, and take no retali- 
atory or enforcement action, against the Joint Venture,”’ 
if the latter tendered a subcontract to Musser for engineer- 
ing work at the Travis project, without complying with 
Section 12, and if Musser thereafter performed the subcon- 
tract without observing the terms of the 1955 Master Agree- 
ment. Mr. McCarthy replied, on behalf of the Union, in a 
letter dated August 9, 1955, stating, among other things, 

14 The stipulation upon which the order was based provided, in part: ‘‘The 
signing of! this stipulation by the Respondent (Union) does not constitute, 
and is not, an admission that Respondent has violated the Act, or that it is 
@ party to any unlawful contract, not does it constitute a waiver of any of 
the Respondent’s lawful contract rights; and it is further understood that 
the signing of this stipulation by the Charging Party (Musser) does not 


constitute, and is not, an admission of the legality of any or all provisions 
of any contract referred to herein.’’ 
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that the Union “‘hereby waives its contract and Board of 
Adjustment rights’? with respect to the performance by 
Musser of its subcontract with the Joint Venture at the 
Travis project. Musser resumed the performance of its 
subcontract on August 15, 1955, and its technical engineers, 
previously employed at the Travis project, returned to 
work there on that date. 

On June 3, 1955, Musser submitted a bid for a subcon- 
tract to H. Earl Parker, Inc. (referred to below as Parker), 
a regular member of the Northern California AGC. There- 
after, on June 22, 1955, Parker wrote to the Northern Cali- 
fornia AGC, referring to Musser’s bid, and stating, in 
part, that it ‘‘would very much like to award”’ the sub- 
contract to Musser, but that it had been informed that 
under the 1955 Master Agreement it was not ‘“‘legally en- 
titled’? to make the award. The letter requested ‘‘a legal 
determination’? whether the award could be made ‘‘with- 
out jeopardizing’ Parker’s ‘‘position with any organiza- 
tion.’? The Northern California AGC forwarded the letter 
to Mr. Stanton for advice. In reply, the latter prepared 
an opinion in the form of a letter, dated July 1, 1955, ad- 
dressed to the Northern California AGC, which trans- 
mitted the letter or a copy to Parker.** Among other things, 
the leter described the circumstances of the work stoppage 
at the Travis project; incorporated an excerpt from the 
Board of Adjustment decision; set forth Section 12 of the 
1955 Master Agreement; and stated that an employer (such 
as Parker) ‘‘covered”’ by that contract ‘‘is now required 
to insert in any subcontract for work covered by the Master 
Agreement a provision requiring the subcontractor to ob- 
serve the terms of that Agreement.’’ Parker wrote to 
Musser on July 11, 1955, replying to the latter’s bid, and 
transmitting a copy of Mr. Stanton’s opinion. In its letter, 
Parker stated that it would ‘‘be glad’’ to award the sub- 
contract to Musser, provided that the latter undertook to 

15 The evidence does not explicitly state that the Northern California AGC 


transmitted Mr. Stanton’s letter to Parker, but it is evident that the organiza- 
tion gave the letter, or a copy thereof, to Parker. 
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comply with Section 12 of the 1955 Master Agreement. 
Musser replied in a letter dated July 15, 1955. The letter 
noted that Musser is a member of the Western Associa- 
tion, and that that organization has a collective bargaining 
agreement with the Engineers and Scientists; pointed out 
that Musser could not ‘‘force’’ its employees ‘‘to join Op- 
erating Engineers, Local 3’’; and, in substance, stated that 
Musser would not enter into the subcontract upon the con- 
ditions set forth in Parker’s letter of July 11. 


B. Discussion of the issues and concluding findings 


The primary questions to be resolved in this proceed- 
ing are (1) whether the attempted application of the sub- 
contractors clause of the 1954 Master Agreement to Mus- 
ser, which led to the suspension of the employment of 
Musser’s technical engineers at the Travis project, violated 
the Act; (2) whether the subcontractors clause of the 1955 
Master Agreement contravenes the Act; and (3) whether 
the union security provisions contained in Section 3 of the 
1955 Master Agreement violated the Act. In connection 
with the last issue, it may be noted that the General Counsel 
does not contend that the union security provisions, stand- 
ing alone, offend the statute, but that they are rendered in- 
valid by force of the subcontractors clause of the contract. 
Of the several issues in the case, it is evident that the 
parties regard the question of the legality of the current 
subcontractors clause as the most important. The Re- 
spondents have respectively advanced a number of conten- 
tions which, in my judgment, do not meet the material 
questions in this proceeding. These will be discussed first 
below as a preface to the resolution of the meritorious 
issues. 

Pointing out in their answer, in effect, that provisions 
similar to the current subcontractors clause have been 
embodied in their agreements with the Union, and with 
other labor organizations identified with the construction 
industry, over a substantial period of years, the AGC As- 
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sociations assert that such clauses have fostered and 
maintained stability in the construction industry in the 
46-county area, and that a holding that the current sub- 
contractors clause is invalid ‘‘would cause instability in 
labor-management relations’’ in the industry ‘‘and would 
burden and obstruct commerce.’’ I think it unnecessary 
to balance this somewhat speculative view of the conse- 
quences of such a holding against the fact that subcontrac- 
tors clauses have been responsible, as will more particu- 
larly appear below, for the denial of a substantial number 
of subcontracts to Musser, and of job opportunities to its 
employees, and that the attempted application of the sub- 
contractors clause of the 1954 Master Agreement resulted 
in the exclusion of Musser and its technical engineers from 
the Travis project for a period of some three months. The 
basie infirmity in the claim is that it equates legality with 
usage and the assumed needs of those who are parties to 
subcontractors clauses. Needless to say, it would be re- 
grettable if the results of a holding that the current sub- 
contractors clause offends the Act were what the AGC 
envisages, but obviously that cannot alter the duty of the 
Board to interpret the provisions of the Act and give them 
effect by prescribing appropriate remedies for unfair 
labor practices. In that regard, it may be pointed out that 
the Board and the courts have repeatedly held that con- 
siderations such as economic duress afford no justification 
for violation of the Act.*° Comparably, the Respondents 
have no greater right to invoke usage and considerations 
of stability in their relations as legal justification for the 
current subcontractors clause, if the clause, in fact, con- 
travenes any provisions of the Act. 

The AGC also maintains in its brief that the effect of 
the subcontractors clause ‘‘is to make the employees of 
subcontractors who perform work for general contractors 
and builders falling within the scope of the Agreement (be- 
tween the Union and the AGC) a part of the bargaining 


16For example, see N. L. R. B. v. Fry Boofing Co., 193 F. 24 324 (CA. 9), 
and cases cited. 
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unit covered by the Agreement.’’ From this, the AGC pro- 
ceeds toi the conclusion that the Union is the collective bar- 
gaining representative of such employees, while so em- 
ployed; that the Union has a right to enter into a collec- 
tive bargaining agreement, including a subcontractors 
clause, affecting them; and that ‘‘they (the subcontractor’s 
employees) and their employer (the subcontractor) are 
subject to the wages and other terms and conditions of em- 
ployment of the Master Agreement.’’ The AGC advances 
a claim of necessity to support these positions. Conced- 
ing that ‘‘the Board has certified certain multi-employer 
units in the specialty trades’’ identified with the building 
and construction industry,”* the AGC contends that ‘‘while 
more than seven years have passed since the Board first 
announced that it would assert jurisdiction over the build- 
ing and construction industry, neither the General Counsel 
nor the Board has established any generally available pro- 
cedures for ascertaining what constitutes an appropriate 
bargaining unit in the industry or how the majority rep- 
resentative of such a unit is to be determined’’; and that 
the Board ‘‘has never as yet certified or defined an area- 
wide bargaining unit for general contractors and builders 
similar to the units that have been in actual operation in 
the 46-county area for more than 10 years.’’ Thus, the 
argument runs, ‘‘employers and unions in the building and 
construction industry in this area have not (waited) and 
could not wait until the Board defined what it would con- 
sider to be appropriate bargaining units in the industry’’; 
and that because of considerations of stability in labor- 
management relations, the Union and the AGC have, by 
their collective bargaining agreements, established a bar- 
gaining unit of employees which, ‘‘by custom and practice 
over many years, has become relatively well-defined.’’ Ap- 

17 Air Conditioning Company of Southern California, 81 NLRB 940; and 
Refrigerating Association of Northern Florida, 98 NLEB 1310; Plumbing 
Contractors Association of Baltimore, Maryland, Inc., 93 NLEB 1081; Denver 
Heating, Piping and Air Conditioning Contractors, 99 NLRB 251. The allu- 
sion to ‘‘specialty trades’’ above refers to the type of work performed by 


ty contractors’’, This work is ‘‘customarily and usually subcon- 
trevted,?? as stipalated in AGC Exh. 5. 
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parently related to the foregoing claims is a contention 
that to enforce the unfair labor practice provisions of the 
Act against the AGC Associations, ‘‘while withholding 
from them the benefits and protection of the (representa- 
tion provisions) of the Act’’ would be ‘‘arbitrary, caprici- 
ous and discriminatory, and a denial of due process.’’ 
Whatever one may hold concerning the legality of the 
subcontractors clauses involved in this proceeding, it is 
evident that the foregoing positions reflect a number of 
misconceptions and contribute no effective support to the 
Respondents’ claim that the clauses are lawful. Without 
suggesting that the Board’s administration of the repre- 
sentation provisions of the Act require any defense here, 
some comment on the AGC’s assertions in that regard is 
appropriate. Section 9 of the Act entitles a labor organi- 
zation or an employer, in proper cases respectively ap- 
plicable to them, to file a petition with the Board seeking 
a determination of questions of representation, and the 
Board’s Rules and Regulations provide ample procedural 
implementation for these statutory provisions. In short, 
the Act and the Rules and Regulations already provide 
‘‘venerally available procedures”’ for the resolution of such 
representation questions as the Union and the AGC have 
the proper standing to submit to the Board. Bearing the 
‘‘available procedures’’ in mind, it may be instructive to 
note the extent to which the Union and the AGC have re- 
sorted to them with respect to technical engineers. The 
Union filed a petition with the Board in Case No. 20-RC- 
445, on December 3, 1948, seeking a certification as repre- 
sentative of technical engineers employed by regular mem- 
bers of the AGC in the 46-county area, but subsequently 
withdrew the petition. There is no evidence that the AGC 
either opposed or protested the withdrawal. The Union 
also participated, this time as Intervenor, in the represen- 
tation proceeding involving the Western Association and 
the Professional Employees, which led to certification of 
the latter, but after the Board directed an election, the 
Union requested that its name be withdrawn from the 
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ballot. The AGC has done even less than the Union to 
secure a resolution by the Board of any representation 
question affecting technical engineers, for it has never 
filed a petition in that regard. One is led to the in- 
eluctable conclusion that the AGC either has had no proper 
representation question to submit to the Board or that, 
having one, it has chosen to stay its hand. I think it clear 
that the AGC has not been denied ‘‘the benefits and pro- 
tection’’ of the representation provisions of the Act,* and 
that there is no merit to the claim that the application of 
the unfair labor practice provisions of the Act to the AGC 
would be ‘‘arbitrary, capricious and discriminatory and a 
denial of due process.”’ 

Turning to the AGC’s unit and representation concep- 
tions as they apply to technical engineers in Musser’s 
employ or, for that matter, in the employ of any member 
of the Western Association, one actually need go no far- 
ther than to point out that these employees are members 
of a specific bargaining unit by force of a decision of the 


18In its brief, the AGC asserts that ‘‘at the time of the oral argument’’ 
before the Board in Guy F. Atkinson Co., 90 NLEB 143, Rebert N. Denham, 
formerly General Counsel for the Board, ‘‘issued a proposed statement of 
enforcement policy’’ in which he said, in part: ‘‘Special considerations 
peculiar to certain portions of the building and construction industry, inelud- 
ing unique employment relationships, bargaining patterns and traditions and 
unit eligibility questions have prevented the National Labor Relations Board 
and the General Counsel of the Board from establishing satisfactory adminis- 
trative machinery for conducting union security elections. ...’’ (Such 
elections are no longer required by the Act.) It may be borne in mind that 
the Act vests authority in the Board, and not the General Counsel, to decide 
questions’ of representation; and that, as the AGC concedes, the Board has 
issued certifications affecting multi-employer groups and employees identified 
with various branches of the building and construction industry. In any event, 
the remarks in question do not materially affect any issue in this proceeding. 
The brief also cites testimony before a Senate subcommittee by George Bott, 
formerly General Counsel for the Board, ee, ial problems involved 
in representation questions affecting the building and construction industry, 
and with the possible desirability of using a so-called ‘‘labor pool’’ concept 
(which need not be elaborated here) for establishing bargaining units in the 
industry. (Hearings on S. 1973, Subcommittee on Labor-Management Rela- 
tions of the Committee on Labor and Public Welfare, United States Senate, 
82nd Cong., 1st Sess., pp. 190-191.) These statements also are not germane 
to any meritorious issue in this case. Similarly, the issues are unaffected by 
evidence contained in AGC Exh. 5 pertaining to discussions in 1948 between 
representatives of the AGC and Mr. Denham concerning ‘‘the possibilities of 
conducting representation and union-security elections im the building trades 
in Northern California’’; and to a resolution dealing with such elections 
ne adopted by representatives of employers identified with that 
industry. 
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Board (Western Association of Engineers, etc., 101 NLRB 
64), and of a subsequent election held pursuant thereto; 
and that they are not represented by the Union but by 
the Engineers and Scientists by reason of the certification 
issued by the Board following the election. The results 
of that representation proceeding obviously preclude ac- 
ceptance of the representation and unit claims of the AGC 
as they apply to any employees (including Musser’s) em- 
braced by the Board’s finding and the election results. 
But even if one puts the Board’s decision and certification 
aside, acceptance of the AGC’e representation and unit 
contentions with respect to Musser’s employees would in- 
volve a denial of basic premises of the Act. Section 7 guar- 
antees employees ‘‘the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing.’’ Section 
8 (a) (5) imposes the obligation upon an employer ‘‘to 
bargain collectively wtih the representatives of his employ- 
ees’? (emphasis supplied). Musser’s technical engineers 
employ at the Travis project are members of the Engineers 
and Scientists and have not chosen the Union to represent 
them. They are not employed by the AGC Associations, 
nor by any of their members. To hold that the Union, 
which does not represent Musser’s employees, and the AGC 
Associations and their members, who do not employ them, 
may, by agreement, include these employees in a bargain- 
ing unit is to fly in the face of the plain provisions of 
Section 7 and 8 (a) (5) of the Act.” 

19 The record contains stipulated evidence of a definition of field survey 
work, consisting of a composite of provisions of Section 19 f the 1955 Master 
Agreement dealing with such work, and of a construction (see G.C. Exh. 22), 
in 1953, by a Board of Adjustment, of various terms of a collective bar- 
gaining agreement then in effect between the Union and the AGC. I have not 
incorporated either the contractual definition or the ruling of the Board of 
Adjustment in findings because they have no material effect upon the issues. 
This is not a representation proceeding directed to the objective of deter- 
mining a bargaining unit based on the specific character of work performed 
by given employees or on a history of collective bargaining pertaining to such 
work. The Board has already determined the unit to which technical engi- 
neers in the employ of Musser or of other members of the Western Association 
belong, and, for reasons noted above, the Board’s decision and the subsequent 


election results foreclose acceptance here of any contrary representation and 
unit claims. Moreover, the ruling of the Board fo Adjustment, with respect 
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The| Union contends that the subcontractors clauses in- 
volved in this proceeding are a limitation upon the right 
of employers subject to them to ‘‘subcontract at will’’; 
that in the absence of the clauses, such employers would 
be free to subcontract all of their work and thus have ‘‘sole 
and exclusive control’’ over ‘‘the size, composition and 
very existence of every appropriate unit in the construc- 
tion industry’’; that the subject matter of the clauses is the 
“quantum of work to be made available to, and performed 
by, the employees covered by the agreements’’; and, as 
the Union stated during oral argument, that the effect of 
clauses ‘‘is to make available the maximum number of 
job opportunities to the employees covered’’ by such con- 
tracts.; Without pausing to inquire whether the precise 
terms of the subcontractors clauses actually describe some 
or all of the purposes the Union perceives in them, it is 
evident that the sum of the foregoing position is that the 
conservation or reservation of job opportunities for em- 
ployees represented by the Union is a legitimate subject of 
collective bargaining, and that therefore the terms and at- 
tempted application (as at the Travis project) of the sub- 
contractors clauses do not offend any of the provisions of 
the Act. However, the difficulty with this thesis is that it 
poses what may be a legitimate objective as a premise and 
then proceeds to the conclusion that the means designed to 
carry it out are therefore also legitimate. One can think 
of many situations where the Act forbids resort to vari- 
ous methods of implementing the exercise of rights guar- 
anteed by Section 7. A familiar example is offered by 
the situation where an employer is obligated to bargain 
with a union, as the representative of his employees, and 
to field survey work, and agreements reached between the Union and the 
AGC defining or otherwise pertaining to such work, as will more particularly 
appear later, cannot foreclose or detract from, the exercise of rights guar- 
anteed such technical engineers by the Act. Because of similar considerations 
of materiality, I have also not made findings with respect to evidence (see 
C.P. Exh. 1) dealing with descriptions of the surveying and engineering 
professions, particularizations of the types of services rendered by surveyors 


and engineers, professional societies to whcih they belong, and statutory licens- 
ing provisions applicable to them. 
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the labor organization resorts to conduct proscribed by 
Section 8 (b) (4) to compel the employer to bargain. It 
is elementary that the rights guaranteed the employees 
by Section 7 do not endow their bargaining representative 
with the right to engage in an unlawful secondary boycott 
to implement the exercise by the employees of their statu- 
tory guarantees. Thus assuming, as the Board has in 
effect held, that an uncertified labor organization may, in 
given situations, bargain and contract with an employer 
for the assignment of ‘‘work tasks,’’*° and that the ob- 
jectives of the subcontractors clauses are what the Union 
perceives them to be, that does not inevitably mean that 
the clauses, designed as methods to carry out the objec- 
tives, are valid, nor that the attempted application of the 
subcontractors clause of the 1954 Master Agreement to 
the Travis project was lawful. For the resolution of the 
issues in this proceeding, one must look to the terms of 
the clauses, their relationship to other provisions of the 
agreements in which they appear, and the circumstances 
surrounding the exclusion of Musser’s technical engineers 
from employment at the Travis project. 

As stated above, Musser has been denied a subcontract 
by Parker because the former refused to agree, as a con- 
dition of the award, that it would comply with the current 
subcontractors clause. The evidence also establishes, by 
stipulation of the parties, that ‘‘if a member of the Western 
Association . . . should be offered a subcontract for the 
field engineering work by an AGC contractor, upon condi- 
tion that said engineer fully comply with all the terms and 
conditions of the Master Agreement between the AGC and 
Operating Engineers Local No. 3, said engineer would re- 
fuse said subcontract upon said conditions’’ (C. P. Exh. 1). 
There is no evidence, however, that any subcontractor has 
actually taken a subcontract subject to the provisions of the 

20 Plumbing Contractors Association of Baltimore, Maryland, Inc., 93 NLRB 
1081, 1087, 1088. Although the Union cites this case as supporting its position, 
it may be noted that the Board, in its decision (p. 1088), pointed out that 


Section 8 (b) (4) (D) forbids ‘‘certain types of economic action by unions,’’ 
in given situations, to secure an assignment of ‘‘work tasks.’’ 
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subcontractors clause of the 1955 Master Agreement or is 
complying with the terms of that agreement in conformity 
with the clause. This brings to the fore the question 
whether the clause abridges the statutory guarantees of 
technical engineers in the employ of Musser or other mem- 
bers of the Western Association in the absence of evidence 
that such employees have actually been subjected to the 
terms of the 1955 Master Agreement. <A related question 
is presented by a contention, advanced by the AGC in its 
brief, that the clause *‘constitutes an agreement by the gen- 
eral contractors and builders covered”’ by the 1955 Master 
Agreement” to refrain from doing business in the future 
with subcontractors who will not agree to observe the terms 
of the Master Agreement,’’ and, ‘‘as such, it involves no 
unlawful interference, restraint or coercion as to the em- 
ployees of subcontractors who will not or cannot agree to 
such conditions.’’ The Union, although not explicating 
its position in those terms, appears to take a similar view. 

As support for their positions, both the Union and the 
AGC rely upon Heating, Piping and Air Conditioning Con- 
tractors New York City Association, Inc., 102 NLRB 1646. 
In that case, the Board held that a union and an employ- 
er’s association had violated the Act by ‘‘continuing’’ pro- 
visions of a contract, ‘‘as implemented by the rules of a 
joint adjustment board (established under a prior agree- 
ment), which granted illegal preferential hiring rights to 
members’’ of the union. The Board also considered the 
legality of an interpretation of the collective bargaining 
agreement by the joint adjustment board to the effect that 
the agreement required members of the association ‘‘to 
have their radiator enclosures fabricated by companies 
who hired members’’ of the union. The Board’s decision 
(adopting applicable findings of the Trial Examiner) in- 
dicates that the union had made attempts (which are not 
detailed in the Intermediate Report) to have a member of 
the Association cease doing business with a given fabrica- 
tor (apparently because the latter did not employ mem- 
bers of the union). After declaring the preferential hiring 
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arrangement between the union and the association to be 
invalid, the Board said: 


Like the Trial Examiner, we-do not find an addi- 
tional or an independent violation of the above sec- 
tions of the Act, because the contract was interpreted 
by the joint adjustment board to require members of 
the Heating Contractors Association to have their 
radiator enclosures fabricated by companies who hired 
members of a local affiliated with the Sheet Metal 
Workers International Association. For an employer 
to refrain, or agree to refrain at a union’s request, 
from doing business with an other employer with whom 
he has no current contractual relations or business 
dealings involves no unlawful interference, restraint, 
or coercion as to the employees of the nonunion firm 
within the contemplation of Section 8 (a) (1) or 8 
(b) 1 (A). The General Counsel’s contention that 
this conduct was violative of Section 8 (a) (2) rests 
on no firmer ground. It is based upon assumptions 
entirely too speculative and too remote to sustain the 
requisite burden of proof for finding a violation of 
these sections. 

One must assume that in reaching its decision in the 
cited case, the Board took into account the well settled 
doctrine that evidence that employees have been in fact 
intimidated or coerced by an employer is not a precondi- 
tion of a finding that given conduct by him has violated 
Section 8 (a) (1); and that ‘‘the test is whether the em- 
ployer engaged in conduct which, it may reasonably be 
said, tends to interfere with the free exercise of employee 
rights under the Act’’ (emphasis supplied).** In the light 
of that test, I think that the basis for the Board’s conclu- 
sions in the Heating, Piping and Air Conditioning case, 
quoted above, was that there was no substantial evidence 
by which it could measure the reasonably foreseeable tend- 
ency of the conduct there involved to abridge the statutory 
guarantees of employees. That appears to be the import 
of the Board’s assertion that the allegations involved rested 


21N. L. B. B. v. Ford Bros., 170 F. 2d 735 (C. A. 6), and cases cited. 
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upon ‘‘assumptions entirely too speculative and too remote 
to sustain the requisite burden of proof for finding a viola- 
tion of these sections.’ ** In contrast, the claim that the 
current subcontractors clause violates the Act does not 
rest upon such ‘‘assumptions,’’ but, as will presently ap- 
pear, upon substantial evidence which warrants different 
results from those reached in the cited case. 

Members of the AGC, in the aggregate, perform ‘‘more 
than 90% of the major heavy, highway, engineering and 
building construction work in the 46-county area.’’** They 
customarily subcontract a substantial portion of the con- 
struction work for which they are responsible to so-called 
specialty contractors. This practice is of long standing; 
is a fundamental characteristic of the building and con- 
struction industry in the area; and is necessary for the 
efficient and economical performance of work in the indus- 
trv. When performing subcontracts, such specialty con- 
tractors are independent contractors, and not employees, 
‘‘although the general contractor is required on public 
projects to assume responsibility for certain of the em- 
ployment policies and other activities of his subcontrac- 
tors.’’ | Engineering firms, which perform field survey 
work, are among the many varied types of specialty con- 
tractors identified with the building and construction in- 
dustry.' Some general contractors have a sufficient volume 
of ‘‘engineering and field survey work during the year to 
justify the regular employment of one or more professional 
engineers and one or more field survey crews,’’ although 
such contractors also have occasion, because of various 
factors, to subcontract such work. Other general con- 
tractors ‘‘require the services of professional engineers 
and field survey crews only when they are the successful 
that the lalor orgasization had rolaved Section 8 (b) (2), it is evident trom 
the use of! the word ‘‘sections,’’ and the general context of the decision, that 


the statement also embraced the allegations made against the employers 
involved. 


23 Some indication of the extensive scope of the operations of members of 
the AGC may be found in the fact that the combined cost of 10 such ‘‘major’’ 
projects now under way amounts to $222,100,000.00 (see AGC Exh. 5). 
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bidders for one of the relatively few projects which require 
the general contractor to perform engineering and field 
survey work.’’ These general contractor ‘‘frequently’’ 
subcontract the field survey and engineering phases of their 
projects to independent engineers or engineering firms. 
‘‘ Approximately 66% of the professional engineering and 
field survey work performed by general contractors in the 
46-county area is subcontracted to independent engineers 
or engineering firms,’’ and over ‘‘90% of the field survey 
work performed for general contractors in the area is 
performed for regular members of one or the other of the 
GAC Associations.’’ ** 

Putting these statistical facts aside for the time being, 
it is evident that to comply with the subcontractors clause, 
Musser and other members of the Western Association 
must recognize and acknowledge the Union as the collective 
bargaining representatives of technical engineers in their 
employ, while such employees are engaged in performing 
work under a subcontract subject to the clause, and must 
impose upon them the terms and conditions of the 1955 
Master Agreement, including the requirement that, as a 
condition of employment, they ‘‘apply for and become mem- 
bers of, and maintain membership in, the Union within 
thirty-one . . . days following the beginning of their em- 
ployment... .’’? But such compliance is obviously forbid- 
den as a matter of law, as Musser in effect pointed out in 
its letter of July 15, 1955, declining an offer of a subcon- 
tract from Parker conditioned upon compliance with the 
clause, for the technical engineers in question are repre- 
sented exclusively by the Engineers and Scientists, by force 
of the certification issued by the Board, and under the 
express terms of Section 8 (a) (5) of the Act, Musser and 
other members of the Western Association must recognize 
and bargain with the Engineers and Scientists as the rep- 
resentative of such employees and, as a necessary cor- 
rollary, must abstain from recognizing and bargaining 


24 Findings in the above paragraph, including the quoted statements made 
therein, are based on stipulated facts contained in AGC Exh. 5. 
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with the Union as the representative of the employees. 
However, AGC members have committed themselves by 
agreement with the Union to require such compliance and, 
by clear implication, to refuse to award subcontracts to 
subcontractors if they refuse to comply. Put another way, 
AGC members have in effect committed themselves to 
award subcontractors for field survey work to Musser or 
any other member of the Western Association only if 
these specialty contractors agree to violate the Act with 
respect to their technical engineers while the latter are en- 
gaged in performing such subcontracts. The very nature 
of the commitment, in the face of the legal obligations im- 
posed upon Western Association members, and against the 
background of the statistical facts set out above, is such 
as to lead to denials, on a substantial scale, of opportuni- 
ties for the performance of field survey work in the 46- 
county area by technical engineers in the employ of such 
members. 

That this conclusion is neither ‘‘speculative’’ nor ‘‘re- 
mote’ is evidenced by Musser’s experience both with the 
current subcontractors clause and comparable provisions 
of prior contracts between the Union and the AGC. Maus- 
ser’s technical engineers were prevented from working 
at the Travis project for a period of approximately three 
months as a direct consequence of the existence and at- 
tempted application of the subcontractors clause of the 
1954 Master Agreement, and it may be noted that this 
denial of employment to them at the project continued for 
a substantial period after the current subcontractors clause 
went into effect, and that they were permitted to resume 
their employment only after the Board entered the cease 
and desist order against the Union in Case No. 20-CC-109, 
described above. What is more, as the parties have stip- 
ulated, but for the inclusion of one subcontractors clause or 
another in agreements between the Union and the AGC 
in effect during the period between July 17, 1952 and 
July 21, 1955, and advice given Parker by ‘‘duly authorized 
representatives’? of the Northern California AGC that 
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such clauses ‘‘were binding upon (it) and would be en- 
forced by the . . . parties’’ thereto, Parker would have 
awarded subcontracts to Musser for field survey work, 
during the period, on 13 different projects in Northern 
California. Had Musser performed the subcontracts, its 
proceeds from such performance would have amounted, 
in the aggregate, to approximately $110,000. The most 
recent occasion when Parker withheld the award of a 
subcontract from Musser occurred after the current clause 
went into effect, and was based upon the existence of the 
clause and Musser’s refusal to accept the condition that 
he comply with it. Obviously, the denials of these sub- 
contracts to Musser had the direct effect of preventing 
its technical engineers, so long as they remained in Mus- 
ser’s employ, from working at the projects affected. 

To assert that it was Musser who, by refusing to comply 
with the subcontractors clause, had operative responsi- 
bility for the denial of opportunities for its technical en- 
gineers to work at the projects affected is to blind oneself 
to realities. As pointed out above, members of the AGC 
are in effect committed to withhold subcontracts for field 
survey work from Musser unless it agrees to comply with 
the subcontractors clause, Musser, as already noted, can- 
not lawfully comply with it. Thus, if it is to honor its legal 
obligations, it is necessarily driven to decline to accept 
subcontracts from AGC members conditioned upon com- 
pliance with the clause. I think it evident that in refusing 
to accept subcontracts so conditioned, and thereby denying 
its technical engineers opportunities to work at the projects 
affected, Musser’s conduct was rooted in the existence of 
the subcontractors clause, and was but the instrument by 
which the clause was given its foreseeable effect. In that 
connection, it is significant that the Union, which may be 
assumed to have special knowledge of the intended im- 
pact of the clause, in effect visualizes it as operating to 
deny job opportunities to employees of dissident specialty 
contractors such as Musser. As noted earlier, the Union 
takes the position that ‘‘the effect of the subcontractor 
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clause is to make available the maximum number of job 
opportunities to the employees covered by the contract”’ 
(between the Union and the AGC). The ‘‘employees cov- 
ered by the contract’’ are, of course, those the Union 
represents. The Union’s description of ‘‘the effect’’ of 
the current subcontractors clause is but another way of 
saying that ‘‘the effect’? is to deny job opportunities to 
employees fitting the classifications set forth in the 1955 
Master Agreement unless such employees are represented 
by the Union. In sum, it is unrealistic to view the clause 
as a mere arrangement whereby an employer, at a union’s 
instance, undertakes to refrain from doing business with 
another employer. The thrust of the clause goes beyond 
its borders, for it has resulted in a denial of employment 
opportunities to employees, and it has resulted in a denial 
of employment opportunities to employees, and it is reason- 
ably foreseeable that its existence will exclude technical 
engineers in the employ of Musser or other members of 
the Western Association from much of the opportunities 
for the performance of field survey work available in the 
46-county area during the term of the 1955 Master Agree- 
ment. It is these clear indications of a coercive thrust in 
the subcontractors clause, when viewed against the eco- 
nomic background of the construction industry in the 46- 
county area, which operate, in m yjudgment, to make the 
Board’s conclusions in the Heating, Piping and Air Con- 
ditioning case, quoted above, inapplicable to this pro- 
ceeding. 

A claim that the clause does not abridge the statutory 
guarantees of technical engineers in the employ of Musser 
or other members of the Western Association, in the ab- 
sence of the actual application of the terms of the 1955 
Master Agreement to these employees, not only over- 
looks the actual and reasonably foreseeable impact upon 
the job opportunities of such employees, but ignores the 
rule that evidence of actual intimidation or coercion of 
employees is not a necessary prerequisite of a finding that 
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given conduct by an employer abridges the statutory guar- 
antee of employees; and that, as noted earlier, ‘‘the test 
is whether the employer engaged in conduct which, it 
may reasonably be said, tends to interfere with the free 
exercise of employee rights under the Act’’ (emphasis 
supplied). The test has clear application here. Viewed 
realistically, what the Union and the AGC have done in 
agreeing to the current subcontractors clause, when read 
in the light of the other provisions of the 1955 Master 
Agreement, is to establish terms and conditions of em- 
ployment for employees such as the technical engineers 
mentioned above, who are not properly within the reach 
of the bargaining unit described in the 1955 Master Agree- 
ment, and whom the Union has no lawful authority to 
represent. Thus viewed, the conduct of the AGC does not 
differ significantly from that of an employer who con- 
ditions the employment of his employees, or applicants 
for employment, upon their membership or interest in, 
or representation by, a labor organization which has no 
lawful right to represent them. Such conduct would 
undoubtedly be unlawful. To be sure, there is no employ- 
ment relationship in a legal sense between AGC con- 
tractors and the technical engineers under consideration, 
but to consider that decisive is to ignor the reality that 
such contractors have potent power to deny such employees 
job opportunities, as Parker has done, by withholding 
subcontracts from their employers, unless the latter agree 
to comply with the clause, or, as at the Travis construction 
site, by excluding technical engineers in the employ of 
disident subcontractors from projects for which the con- 
tractors have contractual responsibility. 

Against the background of such power, the coercive 
thrust of the clause is evident with respect to employees of 
the type under discussion. If their employer complies 
with the clause, their statutory guarantees are abridged; 
if he refuses, as has Musser, thereby observing his re- 
sponsibilities under the Act, the technical engineers in 
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his employ are denied opportunities to work at the proj- 
ects involved. The inhibiting force of the clause is under- 
seored by the fact that, in the final analysis, AGC members 
have the power to prevent such technical engineers, while 
in the employ of members of the Western Association, 
from performing field survey work at more than 90% of 
the projects undertaken by general contractors in the 46- 
county area requiring such work. In sum, I am led to the 
conclusion that the natural tendency of the clause is to 
encourage membership of such technical engineers in the 
Union,'a labor organization not of their choice, and to 
discourage their membership in the Engineers and Sci- 
entists, a labor organization which they have freely chosen 
to represent them; and that the existence of the clause 
‘‘tends’’ to interfere with, restrain and coerce such tech- 
nical engineers in the free exercise of the rights guaranteed 
them by Section 7 of the Act. 

Viewing the record as a whole, I find that by agreeing 
to and ‘maintaining the subcontractors clause of the 1955 
Master Agreement, the AGC Associations have been, and 
are, interfering with, restraining and coercing employees 
in the exercise of rights guaranteed them by Section 7 
of the Act, and thereby have been, and are, violating 
Section 8 (a) (1) of the Act; and the Union has been, and 
is, restraining and coercing employees in the exercise of 
such rights, and thereby has been, and is, violating Section 
8 (b) (1) (A) of the said Act. 

The General Counsel contends that by maintaining the 
subcontractors clause, considered without reference to the 
union security provisions, the AGC is discriminating, in 
violation of Section 8 (a) (3), against employees who are 
not properly within the reach of the bargaining unit 
described in the 1955 Master Agreement, and the Union 
is attempting to cause such discrimination, thereby vio- 
lating Section 8 (b) (2). A separate finding is also 
sought by the General Counsel that the union security 
provisions, by force of the subcontractors clause, are 
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similarly violative of Sections 8 (a) (3) and 8 (b) (2).* 
With respect to such employees, the language of Section 8 
(a) (3) itself, and some well established principles inter- 
preting the section, govern the resolution of the relevant 
issues. 

Section 8 (a) (3) forbids ‘‘diserimination in regard to 
hire or tenure of employment or any term or condition 
of employment to encourage or discourage membership in 
any labor organization’’; but contains a proviso which 
states in part, ‘‘that nothing in this Act... shall preclude 
an employer from making an agreement with a labor 
organization . . . to require as a condition of employment 
membership therein on or after the thirtieth day following 
the beginning of such employment or the effective date of 
such agreement, whichever is later, ...2f such labor organ- 
ization is the representative of the employees as provided 
an Section 9 (a), in the appropriate collective bargaining 
unit covered by such agreement when made’’ (emphasis 
supplied). As the Board has held, ‘‘the statute, read 
literally, precludes any employer from discriminating with 
respect to any employee, for Section 8 (a) (3) does not 
limit its prohibitions to acts of an employer vis-a-vis his 
Thus the circumstances that there is no employment re- 
lationship between AGC contractors and technical engi- 
neers in the employ of members of the Western Associa- 
tion does not preclude a finding that the subcontractors 
clause discriminates against such employees or that the 
union security provisions, by force of the clause, are 
similarly discriminatory. Moreover, the fact that there 
is no evidence that any subcontractor is actually com- 
plying with the clause, thereby subjecting his employees 
to the union security provisions or any other terms of 
of bei nonk seeatit rotions antler can oe enrages “eae 


sented by the Union and in the employ of any employer represented by the 
AGC in signing the 1955 Master Agreement. 


26 See, also, E. F. Shuck Construction Company, 114 NLRB No. 116, and 
West Tezas Utilities Company, 108 NLRB 407. 
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the 1955 Master Agreement, is not decisive of the con- 
tentions of the General Counsel under consideration. The 
mere execution by an employer and a union of an agree- 
ment containing unlawful union security provisions con- 
stitutes a violation of Section 8 (a) (3) by the employer, 
and of Section 8 (b) (2) by the union.” The reason for 
the rule is that the inclusion of the provisions in the agree- 
ment ‘‘is a form of discrimination in a condition of em- 
ployment which tends to ‘encourage or discourage member- 
ship in any labor organization’ ’’;** and that by entering 
into the agreement, the union is joining with the employer 
‘‘in creating conditions which would result in future dis- 
crimination,’’*® and is thus attempting to cause the em- 
ployer to discriminate. 

That this doctrine and its underlying reasons are ap- 
plicable to the union security provisions and the sub- 
contractors clause is made clear by the Supreme Court’s 
decision in Radio Officers Union, etc. v. N. L. R. B., 347 
U.S. 17. Construing the proviso of Section 8 (a) (3), the 
Court said: ‘‘Thus an employer can discharge an employee 
for nonmembership in a union if the employer has entered 
a union security contract valid under the Act with such 
union, and if the other requirements of the proviso are 
met. No other discrimination aimed at encouraging em- 
ployees to join, retain membership, or stay in good stand- 
ing im a union is condoned’’ (emphasis supplied). And 
applying ‘‘the common law rule that a man is held to 
intend the foreseeable consequences of his conduct,’’ the 
Court aiso pointed out that ‘‘specific evidence of intent 
to encourage or discourage membership in a labor organi- 
zation is not an indispensable element of proof of vio- 

2% The Great Atlantic ¢ Pacific Tea Company, 81 NLRB 1052; Jones ¢ 
Laughlin Steel Corp., 83 NLRB 916; New York State Employers Association, 
Inc., 93 NLRB 127, enforced 196 F. 2d 78 (C. A. 2); Heating, Piping and 


Air Conditioning Contractors, etc., 102 NLRB 1646; and Aome Mattress Com- 
pany, 91 NLRB 1010, enforced 192 F. 2d 524 (C. A. 7). 


28 The Great Atlantic § Pacific Tea Company, supra, at p. 1055. 
29 Acme Mattress Company, supra, at p. 1013. 
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lation of Section 8 (a) (3).’’*° Clearly, the union security 
provisions and the subcontractors clause do not meet ‘‘the 
requirements of the proviso’’ with respect to technical 
engineers in the employ of members of the Western Asso- 
ciation, for these employees are not within the reach of 
the bargaining unit defined by the 1955 Master Agreement, 
and are not represented by the Union, but by another labor 
organization. As already noted, the subcontractors clause, 
viewed realistically, in effect establishes terms and condi- 
tions of employment, including compliance with the union 
security provisions, for employees such as the technical 
engineers mentioned above, and employers represented 
by the AGC have potent and effective power to exclude 
such employees from job opportunities. Thus considered, 
the clause, whether or not it is considered in conjunction 
with the union security provisions, constitutes ‘‘a form of 
discrimination in a condition of employment which tends’’ 
to encourage membership by such technical engineers in the 
Union and to discourage their membership in any other 
labor organizations. This conclusion is applicable a for- 
tiorz to the union security provisions. Accordingly, whether 
or not one takes the union security provisions into account, 
by agreeing to and maintaining the current subcontractors 
clause, the AGC Associations have violated, and are vio- 
lating, Sections 8 (a) (1) and 8 (a) (3) of the Act, and the 
Union has attempted, and is attempting, to cause the AGC 
Associations and their regular members to discriminate 
against employees in violation of Section 8 (a) (3), and has 
thereby violated, and is violating, Sections 8 (b) (1) (A) 
and 8 (b) (2) of the said Act. Similarly, by agreeing to 
and maintaining the union security provisions, considered 
in conjunction with the subcontractors clause, the AGC 
Associations have violated, and are violating, Sections 

30 The Court also noted that ‘‘it is common experience that the desire of 
employees to unionize is raised or lowered by the advantage thought to be 
attained by such action’’; that the Act does not ‘‘require that the employees 
discriminated against be the ones encouraged for the purposes of violation of 


Section 8 (a) (3)’’; and that the Act does not ‘‘require that this change in 
employees’ ‘quantum of desire’ have immediate manifestations.’’ 
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8 (a) (1) and 8 (a) (3) of the Act, and the Union has 
attempted, and is attempting, to cause the AGC Associa- 
tions and their regular members to discriminate against 
employees in violation of Section 8 (a) (3), and thus has 
violated, and is violating, Sections 8 (b) (1) (A) and 8 
(b) (2). Moreover, bearing in mind that the subcon- 
tractors clause and the union security provisions unlaw- 
fully tend to encourage membership in the Union by 
employees such as technical engineers in the employ of 
members of the Western Association, the AGC Associa- 
tions have contributed, and are contributing, support to 
the Union by agreeing to and maintaining the union se- 
curity provisions, considered in conjunction with the sub- 
contractors clause, and by agreeing to and maintaining the 
latter, whether or not the union security provisions are 
taken into account, and have thus violated, and are vio- 
lating, Section 8 (a) (2) of the Act. 

The General Counsel views the subcontractors clause, 
both with and without reference to the union security 
provisions, as an attempt by the Union, in violation of 
Section 8 (b) (2), to cause Musser and other members of 
the Western Association to discriminate against their em- 
ployees. He also advances a similar contention with re- 
spect to the union security provisions. As support for 
these positions, he cites Carrier Corporation, 112 NLRB 
No. 177. Briefly summarized, the ultimate operative facts 
there were that Carrier Corporation, the prime contractor 
on a project, subcontracted some of the work to Turner 
Transfer, Inc.; that a union demanded that Turner employ 
individuals who were members of the union in the per- 
formance of the subcontract instead of members of another 
labor organization, whom Turner had hired; and that 
upon Turner’s refusal to comply, the union that made the 
demand caused a work stoppage by Carrier’s employees 
in order to cause Carrier to terminate the subcontract, 
unless Turner complied with the union’s discriminatory 
objective. The Board viewed the work stoppage as an 
‘‘indirect type of pressure calculated to force Turner 
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through Carrier to engage in discriminatory conduct.”’ 
Concluding that Section 8 (b) (2) ‘‘prosecribes indirect 
pressure of this character as well as direct pressure to 
induce employee discrimination,’’ and that the work stop- 
page called against Carrier constituted an attempt to 
cause Turner to discriminate against its employees, the 
Board pointed out that ‘‘the test is not whether the pres- 
sure is direct or indirect, but whether it is intended to 
cause a violation of Section 8 (a) (3) and whether it is 
reasonably calculated to bring about that result.’’ 

The analogy the General Counsel seeks to draw is 
faulty. The basic difficulty with his thesis is that there is 
no evidence that since the 1955 Master Agreement went 
into effect, the Union has brought any pressure, whether 
‘‘direct’’ or ‘‘indirect,’’ to bear upon contractors repre- 
sented by the AGC, or upon any members of the Western 
Association, in an attempt to cause members of the latter 
organization to discriminate against their employees. (The 
work stoppage at the Travis project occurred, and the 
Board of Adjustment ruling was made, while the 1954 
Master Agreement was in effect.) To be sure, Parker 
withheld a subcontract from Musser as a consequence 
of the existence of the current subcontractors clause, but 
it is clear that the clause does not constitute the type of 
pressure the Board had in mind in the Carrier case. To 
hold that it does, it seems to me, is to resort to a semantic 
conversion of terms to arrive at a desired result rather 
than to give words their generally accepted meaning. As 
found above, the Union is attempting to cause discrimina- 
tion, by force of the existence of the union security pro- 
visions and the subcontractors clause, but that attempt is 
directed to the AGC, and derives from the fact that by 
executing the 1955 Master Agreement, the Union has 
joined with the AGC ‘‘in creating conditions which would 
result in future discrimination’’ against employees who 
are not properly within the reach of the bargaining unit 
deseribed in the 1955 Master Agreement, whether or not 
such employees are in the employ of any members of the 
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Western Association. As the evidence does not warrant 
a finding that by agreeing to and maintaining the union se- 
curity provisions and the current subcontractors clause 
the Union has attempted, or is attempting, to cause Musser 
and other members of the Western Association to dis- 
criminate against employees, I shall recommend below 
that the allegations pertaining to the General Counsel’s 
claim under consideration be dismissed . 

The remaining question is whether the Union and the 
AGC violated the Act with respect to the exclusion of 
Musser’s technical engineers from the Travis project. In 
that connection, it should be borne in mind that the sub- 
contractors clause of the 1954 Master Agreement was un- 
lawful for much the same reasons applicable to the cur- 
rent clause ;** and that the objective of the work stoppage 
called by the Union was to bring economic pressure to 
bear upon the Joint Venture to compel compliance with 
the subcontractors clause then in effect. As the clause 
was discriminatory, the work stoppage was calculated to 
achieve a discriminatory objective. Passing for the mo- 
ment the question of the AGC’s responsibility in the 
premises, there can be no doubt that the Union and the 
Joint Venture caused the exclusion of Musser’s employees 
from the project, the Union by calling the work stoppage; 
and the Joint Venture by yielding to the Union’s economic 
pressure and directing Musser to suspend performance of 
its subcontract and to withdraw its employees from the 

31 That conclusion is unaffected by the fact that the 1954 Master Agree- 
ment did not include union security provisions similar to those of the current 
agreement; or by the circumstance that the present subcontractors clause, 
unlike the earlier one, defines the meaning of the word ‘‘subcontractor,’’ and 
requires an employer subject to the contract between the Union and the AGC 
to make provision in his subcontracts for observance by the subcontractors 
of the terms of the collective bargaining agreement. Although the complaint 
does not in terms allege that the earlier clause violated specific provisions of 
the Act because, as the General Counsel explained at the hearing, the contract 
containing the clause has expired, a determination of the legality of the clause, 
as the General Counsel also asserts, is appropriate. What should be borne 
in mind, in that regard, is that the complaint substantially alleges, in ultimate 
effect, that the alleged discrimination was an outgrowth of the existence and 
attempted! application of the clause, and was continued as a result of the 
ruling of the Board of Adjustment, established under the terms of the 1954 


Master Agreement, which interpreted and applied the applicable provisions of 
that contract. 
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project. In that regard, it is immaterial that there is no 
evidence that the Union specifically requested the Joint 
Venture to exclude Musser’s employees from the project. 
A commitment by AGC contractors to deny subcontracts 
to dissident or noncomplying subcontractors was implicit 
in the clause, and the direction by the Joint Venture to 
Musser that it withdraw its employees was a foreseeable 
consequence of the work stoppage. 

The AGC must also share responsibility for the exclu- 
sion of Musser’s employees, for it is evident that the Joint 
Venture’s conduct was rooted in the existence of the sub- 
contractors clause and was but an implementation of the 
clause, to the observance of which it had been committed 
by the AGC.** Moreover, the ruling of the Board of Ad- 
justment, which was made about nine days after the Joint 
Venture directed Musser to withdraw its employees, is an 
additional reason for imputing responsibility in the mat- 
ter to the AGC, as well as the Union, at least from the 
time the ruling was made.* In effect, what the Board of 
Adjustment did was to ratify the Union’s position that 
the terms of the 1954 Master Agreement were binding 
upon Musser and applicable to its employees; direct Mus- 
ser “‘to bring into and maintain the job in compliance 
with the Master Agreement’’; and vest the Joint Venture 
with authority to determine the ‘‘means or methods’’ of 
effecting such compliance. Plainly, the ‘‘means and meth- 
ods’’ employed by the Joint Venture, following the ruling, 
were to pursue its previous course of performing the 


32 See EZ. F. Shuck Construction Company, Inc., 114 NLEB No. 116. 


33 Although the factors pointed out above are sufficient to lodge responsibility 
for the exclusion of Musser’s employees from the project in the AGC, as well 
ag in the Joint Venture and the Union, it may be noted that Mr. Stanton who 
issued the instructions to Musser on behalf of the Joint Venture is also 
counsel for the AGC, and that on the day p ing the instructions, he advised 
the Joint Venture, acting as counsel for the AGC, that the subcontractors 
clause ‘‘was binding’’ upon the Joint Venture. I think it a fair inference 
that the advice was a factor in the Joint Venture’s decision to yield to the 
Union’s pressure by instructing Musser to withdraw its employees from the 
project. Be that as it may, as indicated above, it is unnecessary to rest a 
determination that the AGC was responsible for the exclusion of Musser’s field 
survey workers on the advice given by the AGC, through counsel, to the Joint 

enture. 
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field survey work with its own employees, who were sub- 
ject to the 1954 Master Agreement, thereby continuing to 
deny employment at the project to Musser’s field survey 
workers, until immunized from pressures such as the work 
stoppage by the entry of the cease and desist order against 
the Union by the Board, described earlier. It would be 
error to divorce the Union and the AGC from responsibil- 
ity for the ruling, for the determination rested upon, and 
stemmed from, the 1954 Master Agreement, and was made, 
as the contract contemplates, and the ruling states, by 
‘‘representatives’”’ of the Union, and an equal number of 
the AGC’s ‘‘representatives.’’ * 

For reasons pointed out by the Board in the Austin 
ease, cited earlier, the absence of an employment relation- 
ship between the Joint Venture or the AGC and Musser’s 
field survey workers does not preclude a finding that the 
Joint Venture and the AGC discriminated against these 
employees, and that the Union caused the discrimination. 
Nor is it a controlling circumstance that Musser’s subcon- 
tract did not in terms vest the Joint Venture with author- 
ity to suspend or discontinue the employment of the tech- 
nical engineers at the project. The Joint Venture con- 
trolled, and was responsible for, the performance of its 
contract with the United States Army Corps of Engineers, 
and plainly had the power (putting aside the legality of 
its exercise) to exclude Musser and its employees from 
any role in the performance of the contract. It chose to 
assert that power, thus vetoing the right of Musser’s tech- 
nical engineers to work at the Travis project free of in- 
hibiting conditions in effect established for them by force 
of the subcontractors clause, the Union’s demands, and 
the ruling of the Board of Adjustment. From what has 
been said, I am led to the conclusion that the exclusion of 

%4 The ‘term ‘‘Employer representatives,’’ used in the ruling, obviously 
means the AGC’s ‘‘representatives’’. In that regard, it may be noted that 
Section 1 of the 1954 Master Agreement defines the term ‘‘Employer’’ as 
meaning the AGC Associations ‘‘and such other employer organizations and 


employers who are not members of any such employer organizations as are 
listed?’ in a schedule appended to the contract. 
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Musser’s technical engineers from the Travis project from 
May 10, 1955 to August 15, 1955 was the product of 
discrimination against them by the Joint Venture and the 
AGC, within the meaning of Section 8 (a) (3), and that 
the Union caused such discrimination.* 

Upon consideration of the whole record, I find that as 
a result of the exclusion by the Joint Venture of Musser’s 
employees, Edward A. Liss, Pierre Aldax, Dean M. Coats, 
and Edward J. Kresinski, from employment at the Travis 
project, and the ruling of the Board of Adjustment, the 
foreseeable result of whicl: was a continuance of the ex- 
clusion of these employees from such employment, the 
AGC Associations discriminated against the named em- 
ployees in regard to the tenure of their employment in 
violation of Section 8 (a) (3) of the Act; contributed sup- 
port to the Union in violation of Section 8 (a) (2); and, 
in contravention of Section 8 (a) (1), interfered with, 
restrained and coerced employees in the exercise of rights 
guaranteed them by Section 7 of the Act. I also find that 
by reason of the work stoppage called by the Union to 
secure compliance with the subcontractors clause and, 
thereby, application of the terms of the 1954 Master 
Agreement to Musser’s employees, and of the ruling of 
the Board of Adjustment, the Union caused the Joint 
Venture and the AGC Associations to discriminate against 
employees, as found above, and attempted to cause Musser 
to discriminate against its employees in violation of Sec- 
tion 8 (a) (3);** and that as a result of each of such acts, 
the Union violated Section 8 (b) (2), and restrained and 
coerced employees in violation of Section 8 (b) (1) (A). 

35 See Austin Company, supra; E. F. Shuck Construction Company, supra; 
and West Texas Utilities Company, supra. 


36 The work stoppage was an ‘‘indirect’’ form of pressure, within the mean- 
ing of the Carrier case, to compel compliance with the subcontractors clause 
and the application of the terms of the 1954 Master Agreement to Musser’s 
employees. As the employees were plainly the target of a discriminatory ob- 
jective, the stoppage was an attempt to cause Musser to discriminate. The 
Union’s participation, through its representatives, in the Board of Adjustment 
ruling stands on no different footing, particularly if it be borne in mind that 
the ruling vested the Joint Venture with authority to determine the ‘‘means 
or methods’’ to secure Musser’s compliance with the Master Agreement. 
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IV. Tue Errect or THE Unrarr Lasor Practices Uron 
CoMMERCE 


The respective activities of the Respondents set forth in 
Section III, above, occurring in connection with the oper- 
ations of the AGC Associations, and their members, de- 
seribed in Section I, above, have a close, intimate, and 
substantial relation to trade, traffic, and commerce among 
the several states and tend to lead to labor disputes bur- 
dening and obstructing commerce and the free flow of 
commerce. 


V. Tue Remepy 


Having found that the AGC Associations have violated 
Sections 8 (a) (1), 8 (a) (2) and 8 (a) (3) of the Act, and 
that the Union has violated Sections 8 (b) (1) (A) and 
8 (b) (2) of the said statute, I shall recommend below 
that the Respondents cease and desist from their respec- 
tive unfair labor practices and take certain affirmative ac- 
tion designed to effectuate the policies of the Act. 


Having found that the AGC Associations discriminated 
in regard to the tenure of employment of Edward A. Liss, 
Pierre Aldax, Dean M. Coats, and Edward J. Kresinski 
at the Travis Air Base from May 10, 1955 to August 15, 
1955, and that the Union caused such discrimination, I 
shall recommend below that the AGC Associations and 
the Union jointly and severally make each of these indi- 
viduals whole for any loss of pay he may have suffered, 
by reason of such discrimination, by payment to him of a 


37 The caption of the complaint joins the ‘‘regular members’’ of the AGC 
Associations as parties, and some of the complaint’s allegations impute viola- 
tions of the Act to such ‘‘regular members.’’ However, none of these, except 
the contractors constituting the Joint Venture, are identified by name in the 
complaint (although so identified in various documentary exhibits), and there 
is no evidence that any of the ‘‘regular members’’ have been served with 
copies of the complaint or the notice of hearing. In the absence of such 
evidence, as a matter of law, not to speak of fairness, it would be inappropri- 
ate to make any findings (with one exception to be noted below) that such 
‘¢regular members’’ have violated the Act, or to prescribe any remedy with 

to them. The one exception is the finding that the Joint Venture 
diseriminated against Musser’s employees, but that, by force of the terms 
of Section 8 (b) (2), is an ingredient of the finding that the Union caused 
the Joint! Venture to discriminate, and should be given only that limited effect. 
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sum of money equal to the amount of wages he would have 
earned but for his exclusion from employment at the 
Travis Air Base, as found above, during the period from 
May 10, 1955 to August 15, 1955. Loss of pay for each 
such individual shall be computed on the basis of each 
separate calendar quarter or portion thereof during the 
period aforesaid. The said quarterly periods are those 
which began, respectively, on April 1, 1955 and July 1, 
1955. The loss of pay for each such individual shall be 
determined by deducting from the sum he would have 
earned, but for his exclusion from employment at the 
Travis Air Base, in each such quarter or portion thereof, 
his net earnings,** if any, in any other employment during 
that period. Earnings in one quarter shall have no effect 
upon the back pay liability for any other quarter.* 

Upon the basis of the foregoing findings of fact, and of 
the entire record in this proceeding, I make the following: 


CONCLUSIONS OF LAW 


1. The AGC Associations and their regular members, 
are, and each of them is, an employer within the meaning 
of Section 2 (2) of the Act. 


2. Musser is an employer within the meaning of Sec- 
tion 2 (2) of the Act. 


3. The Union and Engineers and Scientists are, respec- 
tively, labor organizations within the meaning of Section 
2 (5) of the Act. 


4. By discriminating in regard to the tenure of employ- 
ment of Edward A. Liss, Pierre Aldax, Dean M. Coats 
and Edward J. Kresinski, as found above, the AGC Asso- 


38 See Crossett Lumber Company, 8 NLRB 440, for the applicable con- 
struction of ‘‘net earnings.’’ 


39I have omitted a requirement that the Respondents preserve and make 
available to the Board, upon request, records such as payrolls, time cards, and 
social security data. Although such a requirement is customary in cases 
involving back pay, I see no point in including such a provision here, since 
it is obvious that the Union and the AGC would have no such data in their 
possession pertaining to Musser’s employees. 
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ciations have engaged in unfair labor practices within the 
meaning of Section 8 (a) (3) of the Act. 


5. By causing the Joint Venture and the AGC Associa- 
tions to discriminate in regard to the tenure of employ- 
ment of the said employees, and by attempting to cause 
Musser so to discriminate, as found above, the Union has 
engaged in unfair labor practices within the meaning of 
Section 8 (b) (2) of the Act. 


6. By agreeing to and maintaining Section No. 12 of the 
1955 Master Agreement, as found above, the AGC Asso- 
ciations have engaged, and are engaging, in unfair labor 
practices within the meaning of Section 8 (a) (1), 8 (a) 
(2) and 8 (a) (3) of the Act. 


7. By agreeing to and maintaining that portion of Sec- 
tion No. 3 of the 1955 Master Agreement described herein 
as the union security provisions, as found above, the AGC 
Associations have engaged, and are engaging, in unfair 
labor practices within the meaning of Sections 8 (a) (1), 
8 (a) (2) and 8 (a) (3) of the Act. 


8. By agreeing to and maintaining Section No. 12 of the 
1955 Master Agreement, as found above, the Union has 
engaged, and is engaging, in unfair labor practices within 
the meaning of Sections 8 (b) (1) (A) and 8 (b) (2) of the 
Act. 


9. By agreeing to and maintaining that portion of Sec- 
tion No. 3 of the 1955 Master Agreement described herein 
as the union security provisions, as found above, the Union 
has engaged, and is engaging, in unfair labor practices 
within the meaning of Sections 8 (b) (1) (A) and 8 (b) 
(2) of the Act. 


10. By contributing support to the Union, as found 
above, the AGC Associations have engaged, and are engag- 
ing, in unfair labor practices within the meaning of Section 
8 (a) (2) of the Act. 
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11. By interfering with, restraining and coercing em- 
ployees in the exercise of rights guaranteed them by Sec- 
tion 7 of the Act, as found above, the AGC Associations 
have engaged, and are engaging, in unfair labor practices 
within the meaning of Section 8 (a) (1) of the Act. 


12. By restraining and coercing employees in the exer- 
cise of rights guaranteed them by Section 7 of the Act, as 
found above, the Union has engaged, and is engaging, in 
unfair labor practices within the meaning of Section 8 
(b) (1) (A) of the Act. 


13. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tions 2 (6) and 2 (7) of the Act. 


14. By agreeing to and maintaining Section No. 12 of 
the 1955 Master Agreement, and that portion of Section 
No. 3 of the said contract described herein as the union 
security provisions, the Union has not attempted to cause 
Musser or any other member of the Western Association 
to discriminate against employees in violation of Section 
8 (a) (3) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in this proceed- 
ing, I recommend that: 


1. Northern California Chapter, The Associated General 
Contractors of America, Inc. and Central California Chap- 
ter, The Associated General Contractors of America, Inc., 
their respective officers, agents, successors and assigns, 
shall: 


(1) Cease and desist from: 


(a) Maintaining or giving effect to Section No. 12 of 
the agreement, dated June 15, 1955, between them and the 
Union; 
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(b) Maintaining or giving effect to that portion of Sec- 
tion No. 3 of the said agreement, described above as the 
union security provisions, with respect to any employees 
not in their employ or the employ of any of their members, 
and whom the Union has no right to represent for the 
purposes of collective bargaining; 


(c) Entering into, renewing, applying, or enforcing any 
agreement which requires any employer to apply any 
of the terms of any agreement between them, or either of 
them, and the Union to any employees whom the Union 
has no right to represent for the purposes of collective 
bargaining ; 


(d) Entering into, renewing, applying, or enforcing any 
agreement which requires any employees, or applicants for 
employment, whom the Union has no right to represent 
for the purposes of collective bargaining, to be or become 
members of, join, or maintain membership in, the Union; 


(e) Entering into, renewing, applying, or enforcing any 
agreement which requires any employees, or applicants 
for employment, to be or become members of, join, or 
maintain membership in, any labor organization, but if 
such labor organization has no right to represent such 
individuals for the purposes of collective bargaining; 


(f{) Entering into, renewing, applying, or enforcing any 
agreement which requires employees, or applicants for 
employment, to be or become members of, join, or maintain 
membership in, the Union, or any other labor organization, 
unless such agreement conforms to the requirements of 
Section 8 (a) (3) of the Act; 


(¢g) Encouraging membership in the Union, or any other 
labor organization, or discouraging membership in Engi- 
neers and Scientists, or any other labor organization, by 
discriminatorily discharging any employees, or discrim- 
inatorily denying any employees any opportunity for em- 
ployment, or discriminatorily excluding them from any 
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opportunity for employment, or discriminating against 
any employees in any other manner in regard to their 
hire, tenure of employment, or any terms or conditions of 
employment, except in the manner permitted by Section 
8 (a) (3) of the Act; or 


(h) In any other manner interfering with, restraining, 
or coercing employees in the exercise of their right to 
self-organization, to form, join or assist any labor organi- 
zation, to join, or assist Engineers and Scientists of Cali- 
fornia, member of Engineers and Scientists of America, 
to bargain collectively through representatives of their 
own choosing, to engage in concerted activities for the 
purpose of collective bargaining or other mutual aid or 
protection, and to refrain from any or all such activities, 
except to the extent that such right may be affected by an 
agreement requiring membership in a labor organization 
as a condition of employment, as authorized in Section 8 
(a) (3) of the Act.” 


(2) Take the following affirmative action which, I find, 
will effectuate the policies of the Act. 


(a) Jointly and severally with Operating Engineers, 
Local Union No. 3 of the International Union of Operating 
Engineers, AFL-CIO, make whole Edward A. Liss, Pierre 
Aldax, Dean M. Coats, and Edward J. Kresinski in the 
manner and according to the method set forth in Section 
V, above, entitled ‘‘The remedy’’; 


(b) Post in conspicuous places at their principal offices 
in San Francisco, California, including places where no- 
tices to their members are customarily posted, copies of 
the notice attached hereto and marked Appendix A. Copies 


40 The underlying premises of the subcontractors clause, the current union 
security provisions, the Board of Adjustment ruling, and the exclusion of 
Musser’s technical engineers from the Travis project, evidence a broad dis- 
regard for the statutory guarantees of employees whom the union has no right 
to represent, and go to the heart of the Act. These factors justify an 
anticipation of similarly broad future violations of the Act unless appro- 
priately restrained. Therefore, the scope of the recommended restraint against 
violations of Section 8 (a) (1) is appropriate. See N. L. B. B. v. Entwhistle 
Mfg. Co., 120 F. 2d 532, 536 (C. A. 4), and cases cited. 














of said notice, to be furnished by the Regional Director of 
the Twentieth Region of the Board, shall, after being 
signed by a duly authorized representative of each of the 
Respondents, Northern California Chapter, The Asso- 
ciated General Contractors of America, Inc. and Central 
California Chapter, The Associated General Contractors 
of America, Inc., be posted by such Respondents immedi- 
ately upon receipt thereof and maintained by them for 60 
consecutive days thereafter. Reasonable steps shall be 
taken by the said Respondents to insure that said notices 
are not altered, defaced, or covered by any other material; 


(c) Upon receipt of copies of said Appendix A from 
the said Regional Director, forthwith serve a signed copy 
thereof upon each of their members and every firm, part- 
nership, corporation, association, individual, or other em- 
ployer, whom they represent for the purposes of collective 
bargaining. Such service may be effected by mailing the 
said copy of Appendix A in an envelope properly ad- 
dressed and with proper postage to each such member, 


firm, partnership, corporation, EEE, individual, or 
other employer; 


(d) Notify the said Regional Director, in writing, within 
20 days of the receipt of this Intermediate Report and 
Recommended Order, what steps they have taken to com- 
ply with the foregoing recommendations applicable to 
them. 


2. Operating Engineers, Local Union No. 3 of the Inter- 
national Union of Operating Engineers, AFL-CIO, its offi- 
cers, agents, successors, and assigns shall: 


(1) Cease and desist from: 


(a) Maintaining or giving effect to Section No. 12 of 
its agreement, dated June 15, 1955, with Northern Califor- 
nia Chapter, The Associated General Contractors of 
America, Inc. and Central California Chapter, The Asso- 
ciated General Contractors of America, Inc.; 
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(b) Maintaining or giving effect to that portion of 
Section No. 3 of the said agreement, described above as 
the union security provisions, with respect to any em- 
ployee whom it has no right to represent for the purposes 
of collective bargaining; 


(c) Entering into, renewing, applying, or enforcing any 
agreement which requires any employer to apply any of 
the terms of any agreement to any employees whom it has 
no right to represent for the purposes of collective bar- 
gaining; 

(d) Entering into, renewing, applying, or enforcing any 
agreement which requires any employees, or applicants 
for employment, whom it has no right to represent for the 
purposes of collective bargaining, to be or become mem- 
bers of, join, or maintain membership in, Operating Engi- 
neers, Local Union No. 3 of the International Union of 
Operating Engineers, AFL-CIO; 


(e) Entering into, renewing, applying, or enforcing any 
agreement which requires employees, or applicants for 
employment, to be or become members of, join, or maintain 
membership in, Operating Engineers, Local Union No. 3 of 
the International Union of Operating Engineers, AFL- 
CIO, unless such agreement conforms to the requirements 
of Section 8 (a) (3) of the Act; 


(f) Causing or attempting to cause the Joint Venture, 
or either of the Respondents, Northern California Chap- 
ter, The Associated General Contractors of America, Inc., 
Central California Chapter, The Associated General Con- 
tractors of America, Inc., or any of the members of these 
Respondents, or any other employers or associations rep- 
resented by such Respondents, to discriminate against any 
employees in violation of Section 8 (a) (3) of the Act; 


(g) Attempting to cause St. Maurice, Helmkamp & Mus- 
ser, or any other employer, to discriminate against any 
employees in violation of Section 8 (a) (3) of the Act; 
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(h) Inducing or discouraging any employees from work- 
ing or performing services for the Joint Venture, or for 
any other employer represented by either or both of the 
Respondents, Northern California Chapter, The Associ- 
ated General Contractors of America, Inc. and Central 
California Chapter, The Associated General Contractors 
of America, Inc., or for any other employer, for the pur- 
pose of compelling or requiring the Joint Venture or St. 
Maurice, Helmkamp & Musser, or either or both of the 
said Respondents, or any of their members, or any other 
employer or organization represented by either or both of 
said Respondents, to discriminate against employees in 
violation of Section 8 (a) (3) of the Act; or 


(i) In any other manner restraining or coercing em- 
ployees in the exercise of their right to self-organization, 
to form, join or assist any labor organization, to join or 
assist Engineers and Scientists of California, member of 
Engineers and Scientists of America, to bargain collec- 
tively through representatives of their own choosing, to 
engage in concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and to re- 
frain from any or all such activities, except to the extent 
that such right may be affected by an agreement requiring 
membership in a labor organization as a condition of em- 
ployment, as authorized in Section 8 (a) (3) of the Act. 


(2) Take the following affirmative action which, I find, 
will effectuate the policies of the Act: 


(a) Jointly and severally with Northern California 
Chapter, The Associated General Contractors of America, 
Inc. and Central California Chapter, The Associated Gen- 
eral Contractors of America, Inc. make whole Edward A. 
Liss, Pierre Aldax, Dean M. Coats, and Edward J. Kresin- 
ski in the manner and according to the method set forth 
in Section V, above, entitled ‘The remedy’’; 


(b) Post in conspicuous places at its usual membership 
meeting places and dispatching offices in San Francisco 
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and elsewhere in the State of California, including places 
where notices to members are customarily posted, copies 
of the notice attached hereto and marked Appendix B. 
Copies of said notice, to be furnished by the Regional 
Director of the Twentieth Region of the Board, shall, after 
being signed by a duly authorized representative of the 
Respondent, Operating Engineers, Local Union No. 3 of 
the International Union of Operating Engineers, AFL- 
CIO, be posted by such Respondent immediately upon 
receipt thereof and maintained by it for 60 consecutive 
days thereafter. Reasonable steps shall be taken by it to 
insure that said notices are not altered, defaced, or covered 
by any other material; 


(c) Forthwith return a signed copy to the said Regional 
Director, so that he may make copies thereof and give 
them to the Joint Venture for conspicuous posting, if the 
latter be willing, at its office or other headquarters at the 
construction project at Travis Air Base for a period of 
60 consecutive days, and to the Respondents, Northern 
California Chapter, The Associated General Contractors 
of America, Inc. and Central California Chapter, The As- 
sociated General Contractors of America, Inc., for posting 
and service of such copies of Appendix B, provided such 
Respondents are willing, in the same manner and to the 
same extent as the said Respondents are required to post 
and serve copies of Appendix A; 


(d) Notify the said Regional Director, in writing, within 
20 days from the receipt of this Intermediate Report and 
Recommended Order, what steps it has taken to comply 
with the foregoing recommendations applicable to it. 


Sd * * 


It is recommended that so much of the complaint be dis- 
missed as alleges that by ‘‘executing, maintaining and 
enforcing,’’ Section No. 3 and Section No. 12 of the 1955 
Master Agreement, the Union has attempted to cause, and 
is attempting to cause, Musser and other members of the 
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Western Association to discriminate against employees in 
violation of Section 8 (a) (3) of the Act. 

It i sfurther recommended that, unless on or before 20 
days from the receipt of this Intermediate Report and 
Recommended Order, the respective Respondents notify 
the said Regional Director in writing that they will comply 
with the foregoing recommendations respectively applic- 
able to them, the National Labor Relations Board issue 
an order requiring the Respondents to take the actions 
respectively required of them above. 


Dated this 14 day of March 1956. 


Herman Marx 
Trial Examiner 


APPENDIX A 


NOTICE TO OUR MEMBERS AND ALL OTHER 
EMPLOYERS AND ORGANIZATIONS REPRE- 
SENTED BY US PURSUANT TO THE RECOM- 
MENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our members and all other employers 
and organizations represented by us that: 


WE WILL NOT maintain or give effect to Section 
No. 12 of the agreement dated June 15, 1955, between 
us and OPERATING ENGINEERS, LOCAL UNION 
NO. 3 OF THE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, AFL-CIO. 


WE WILL NOT maintain or give effect to the pro- 
visions pertaining to union membership contained in 
Section No. 3 of the said agreement with respect 
to any employees who are not in our employ or in the 
employ of any of our members or of any employers 
or organizations whom we represent, and whom 
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OPERATING ENGINEERS, LOCAL UNION NO. 3 
OF THE INTERNATIONAL UNION OF OPERAT- 
ING ENGINEERS, AFL-CIO, has no right to repre- 
sent for the purposes of collective bargaining. 


WE WILL NOT enter into, renew, apply, or enforce 
any agreement which requires any employer to ap- 
ply any of the terms of any agreement between us, 
or either of us, and OPERATING ENGINEERS, 
LOCAL UNION NO. 3 OF THE INTERNATIONAL 
UNION OF OPERATING ENGINEERS, AFL-CIO, 
to any employees whom the said labor organization 
has no right to represent for the purposes of collective 
bargaining. 


WE WILL NOT enter into, renew, apply, or enforce 
any agreement which requires any employees, or ap- 
plicants for employment, whom OPERATING ENGI- 
NEERS, LOCAL UNION NO. 3 OF THE INTER- 
NATIONAL UNION OF OPERATING ENGI- 


NEERS, AFL-CIO, has no right to represent for the 
purposes of collective bargaining, to be or become 
members of, join, or maintain membership in, the 
said labor organization. 


WE WILL NOT enter into, renew, apply, or enforce 
any agreement which requires any employees, or 
applicants for employment, to be or become members 
of, join, or maintain membership in, any labor organi- 
zation, if such labor organization has no right to 
represent such individuals for the purposes of col- 
lective bargaining. 


WE WILL NOT enter into, renew, apply, or enforce 
any agreement which requires employees, or appli- 
cants for employment, to be or become members of, 
join, or maintain membership in, OPERATING ENGI- 
NEERS, LOCAL UNION NO. 3 OF THE INTERNA- 
TIONAL UNION OF OPERATING EGIEERS, AFL- 
CIO, or any labor organization, unless such agreement 
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conforms to the requirements of Section 8 (a) (3) of 
the National Labor Relations Act. 


WE WILL NOT encourage membership in OPERAT- 
ING ENGINEERS, LOCAL UNION NO. 3 OF THE 
INTERNATIONAL UNION OF OPERATING ENGI- 
NEERS, AFL-CIO, or any other labor organization, 
or discourage membership in ENGINEERS AND 
SCIENTISTS OF CALIFORNIA, member of ENGI- 
NEERS AND SCIENTISTS OF AMERICA, or 
any other labor organization, by discriminatorily dis- 
charging any employees or discriminatorily denying 
any employees any opportunity for employment, or 
discriminatorily excluding them from any opportunity 
for employment, or discriminating against any em- 
ployees in any other manner in regard to their hire, 
tenure of employment, or any terms or conditions 
of employment, except in the manner permitted by 
Section 8 (a) (3) of the Act. 


WE WILL NOT in any other manner interfere with, 
restrain, or coerce employees in the exercise of their 
right to self-organization, to form, join or assist any 
labor organization, to join or assist ENGINEERS 
AND SCIENTISTS OF CALIFORNIA, member of 
ENGINEERS AND SCIENTISTS OF AMERICA, 
to bargain collectively through representatives of their 
own choosing, to engage in concerted activities for 
the purpose of collective bargaining or other mutual 
aid or protection, and to refrain from any and all 
such activities, except to the extent that such right 
may be affected by an agreement requiring member- 
ship in a labor organization as a condition of em- 
ment, as authorized in Section 8 (a) (3) of the Act. 
WE WILL jointly and severally with OPERATING 
ENGINEERS, LOCAL UNION NO. 3 OF THE IN- 
TERNATIONAL UNION OF OPERATING ENGI- 
NEERS, AFL-CIO, make whole EDWARD A. LISS, 
PIERRE ALDAX, DEAN M. COATS and EDWARD 
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J. KRESINSKI for any loss of pay they suffered 
as a result of discrimination against them. 


NorTHERN CaLiFroRNia CHap- 
TER, THE ASSOCIATED GEN- 
ERAL CONTRACTORS OF AMERI- 
ca, Inc. 


Pate pe: io ou Bihan 

1) 7 Seana aa aca 
(Representative) (Title) 
CENTRAL CALIFORNIA CHAPTER, 


Tue AssociaTED GENERAL 
ConTRACTORS OF AMERICA, 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


APPENDIX B 


NOTICE TO OUR MEMBERS AND ALL OTHER EM- 
PLOYEES REPRESENTED BY US PURSUANT 
TO THE RECOMMENDATIONS OF A TRIAL 
EXAMINER 


of the National Labor Relations Board and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify our members and all other em- 
ployees represented by us that: 


WE WILL NOT maintain or give effect to Sec- 


tion No. 12 of our agreement, dated June 15, 1955, 
with NORTHERN CALIFORNIA CHAPTER, THE 
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ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC. and CENTRAL CALIFORNIA 
CHAPTER, THE ASSOCIATED GENERAL CON- 
TRACTORS OF AMERICA, INC. 


WE WILL NOT maintain or give effect to the provi- 
sions pertaining to union membership contained in 
Section No. 3 of the said agreement with respect to 
any employees whom we have no right to represent 
for the purposes of collective bargaining. 


WE WILL NOT enter into, renew, apply, or enforce 
any agreement which requires any employer to apply 
any of the terms of any agreement to any employees 
whom we have no right to represent for the purposes 
of collective bargaining. 


WE WILL NOT enter into, renew, apply, or enforce 
any agreement which requires any employees, or ap- 
plicants for employment, whom we have no right to 
represent for the purposes of collective bargining, to 


be or become members of, join, or maintain member- 
ship in, OPERATING ENGINEERS, LOCAL 
UNION NO. 3 OF THE INTERNATIONAL UNION 
OF OPERATING ENGINEERS, AFL-CIO. 


WE WILL NOT enter into, renew, apply, or enforce 
any agreement which requires employees, or appli- 
eants for employment, to be or become members of, 
join, or maintain membership in, OPERATING EN- 
GINEERS, LOCAL UNION NO. 3 OF THE INTER- 
NATIONAL UNION OF OPERATING ENGI- 
NEERS, AFL-CIO, unless such agreement conforms 
to the requirements of Section 8 (a) (3) of the Na- 
tional Labor Relations Act. 


WE WILL NOT cause or attempt to cause the JOINT 
VENTURE, NORTHERN CALIFORNIA CHAP- 
TER, THE ASSOCIATED GENERAL CONTRAC- 
TORS OF AMERICA, INC., CENTRAL CALIFOR- 
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NIA CHAPTER, THE ASSOCIATED GENERAL 
CONTRACTORS OF AMERICA, INC., or any of 
their members, or any other employers or organiza- 
tions represented by such CHAPTERS, or either of 
them, to discriminate against any employees in viola- 
tion of Section 8 (a) (3) of the National Labor Rela- 
tions Act. 


WE WILL NOT attempt to cause ST. MAURICE, 
HELMKAMP & MUSSER or any other employer, to 
discriminate against any employees in violation of 
Section 8 (a) (3) of the National Labor Relations Act. 


WE WILL NOT induce or discourage any employees 
from working or performing services for the JOINT 
VENTURE, or for any other employer represented 
by NORTHERN CALIFORNIA CHAPTER, THE 
ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC. and CENTRAL CALIFORNIA 
CHAPTER, THE ASSOCIATED GENERAL CON- 
TRACTORS OF AMERICA, INC., or for any other 
employer, for the purpose of compelling or requiring 
the JOINT VENTURE, or ST. MAURICE, HELM- 
KAMP & MUSSER, or either or both of the said 
CHAPTERS, or any of their members, or any other 
employers, or organizations represented by either or 
both of such CHAPTERS, to discriminate against 
employees in violation of Section 8 (a) (3) of the 
National Labor Relations Act. 


WE WILL NOT in any other manner restrain or co- 
erce employees in the exercise of their right to self- 
organization, to form, join or assist any labor organi- 
zation, to join or assist ENGINEERS AND SCIEN- 
TISTS OF CALIFORNIA, member of ENGINEERS 
AND SCIENTISTS OF AMERICA, to bargain col- 
lectively through representatives of their own choos- 
ing, to engage in concerted activities for the purpose 
of collective bargaining or other mutual aid or pro- 
tection, and to refrain from any or all such activities, 
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extept to the extent that such right may be affected 
by an agreement requiring membership in a labor 
organization as a condition of employment, as author- 
ized in Section 8 (a) (3) of the Act. 


WE WILL jointly and severally with NORTHERN 
CALIFORNIA CHAPTER, THE ASSOCIATED 
GENERAL CONTRACTORS OF AMERICA, INC. 
AND CENTRAL CALIFORNIA CHAPTER, THE 
ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC., make whole EDWARD A. LISS, 
PIERRE ALDAX, DEAN M. COATS, and EDWARD 
J.. KRESINSEI for any loss of pay they suffered as 
a result of discrimination against them. 


OperaTING ENoineers, Locau 
No. 3 or THe INTERNATIONAL 
Union or Operatinc ENcr- 
wEERS, AFL-CIO 

(Labor Organization) 


TTI Se a Day nc 
| (Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


Exceptions of General Counsel to Intermediate Report and 
Recommended Order 
Counsel for the General Counsel excepts to the Interme- 
diate Report and Recommended Order in the above-entitled 
matter in the following respects: 


1. To the Trial Examiner’s recommendation that the 
Complaint be dismissed insofar as it alleges a violation 
of Section 8(b) (2) of the Act by Respondent Union in that 
by executing, maintaining, and enforcing certain provi- 
sions of a collective bargaining agreement, Respondent 
Union did attempt to cause, and is attempting to cause, 





87 


Musser and other members of the Western Association to 
discriminate against employees in violation of Section 
8(a)(3) of the Act. (Intermediate Report, page 32, lines 
55-60) 

2. To all of the findings of fact, legal conclusions, an- 
alysis and reasoning of the Trial Examiner relied upon 
to support his recommendation of dismissal referred to 
above. (Intermediate Report, page 23, lines 40-64; page 
24, lines 1-29) 


Dated at San Francisco, California, this 9th day of May, 
1956. 


Respectfully submitted, 


Rosert J. Scounix, 
Counsel for General Counsel 


Exceptions of St. Maurice, Helmkamp and Musser to 
Intermediate Report 
The charging party, St. Maurice, HeLMKamp anp Mvs- 
sER, hereby excepts to the Intermediate Report of Herman 
Marx, Esquire, the Trial Examiner, dated March 14, 1956, 
in the following particulars: 


1. To so much of the recommendations of the Trial Ex- 
aminer as appears at page 32 of the Intermediate Report 
and Recommended Order, lines 55 to 60, reading as fol- 
lows: 


“It is recommended that so much of the complaint 
be dismissed as alleges that by ‘executing, maintain- 
ing and enforcing,’ Section No. 3 and Section No. 12 
of the 1955 Master Agreement, the Union has at- 
tempted to cause, and is attempting to cause, Musser 
and other members of the Western Association to dis- 
criminate against employees in violation of Section 
8 (a) (3) of the Act.’? (Emphasis supplied.) 


2. To so much of the ‘‘Disecussion of the issues and con- 
cluding findings’’ appearing beginning at page 23 line 40 
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of the Intermediate Report and Recommended Order and 
ending at page 24 line 30 thereof, reading as follows: 


‘The General Counsel views the subcontractors 
clause, both with and without reference to the union 
security provisions, as an attempt by the Union, in 
violation of Section 8 (b) (2), to cause Musser and 
other members of the Western Association to dis- 
eriminate against their employees. He also advances 
a similar contention with respect to the union security 
provisions. As support for these positions, he cites 
Carrier Corporation, 112 NLRB No. 177. Briefly sum- 
marized, the ultimate operative facts there were that 
Carrier Corporation, the prime contractor on a pro- 
ject, sub-contracted some of the work to Turner Trans- 
fer, Inc.; that a union demanded that Turner employ 
individuals who were members of the union in the per- 
formance of the subcontract instead of members of an- 
other labor organization, whom Turner had hired; and 
that upon Turner’s refusal to comply, the union that 
made the demand caused a work stoppage by Carrier’s 
employees in order to cause Carrier to terminate the 
subcontract, unless Turner complied with the union’s 
discriminatory objective. The Board viewed the work 
stoppage as an ‘indirect type of pressure calculated 
to force Turner through Carrier to engage in discrimi- 
natory conduct.’ Concluding that Section 8 (b) (2) 
‘proscribes indirect pressure of this character as well 
as direct pressure to induce employee discrimination,’ 
and that the work stoppage called against Carrier con- 
stituted an attempt to cause Turner to discriminate 
against its employees the Board pointed out that ‘the 
test is not whether the pressure is direct or indirect, 
but whether it is intended to cause a violation of Sec- 
tion 8 (a) (3) and whether it is reasonably calculated 
to bring about that result.’ 

“The analogy the General Counsel seeks to draw 
is faulty. The basic difficulty with this thesis is that 
there is no evidence that since the 1955 Master Agree- 
ment went into effect, the Union has brought any pres- 
sure, whether ‘direct’ or ‘indirect,’ to bear upon con- 
tractors represented by the AGC, or upon any mem- 
bers of the Western Association, in an attempt to 
cause members of the latter organization to discrimi- 
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nate against their employees. (The work stoppage at 
the Travis project occurred, and the Board of Adjust- 
ment ruling was made, while the 1954 Master Agree- 
ment was in effect.) To be sure, Parker withheld a 
subcontract from Musser as a consequence of the exist- 
ence of the current subcontractors clause, but it is 
clear that the clause does not constitute the type of 
pressure the Board had in mind in the Carrier case. 
To hold that it does, it seems to me, is to resort to a 
semantic conversion of terms to arrive at a desired 
result rather than to give words their generally ac- 
cepted meaning. As found above, the Union is at- 
tempting to cause discrimination, by force of the ex- 
istence of the union security provisions and the sub- 
contractors clause, but that attempt is directed to the 
AGC, and derives from the fact that by executing the 
1955 Master Agreement, the Union has joined with the 
AGC ‘in creating conditions which would result in 
future discrimination’ against employees who are not 
properly within the reach of the bargaining unit de- 
seribed in the 1955 Master Agreement, whether or not 
such employees are in the employ of any members of 
the Western Association. As the evidence does not 
warrant a finding that by agreeing to and maintaining 
the union security provisions and the current subcon- 
tractors clause the Union has attempted, or is attempt- 
ing, to cause Musser and other members of the West- 
ern Association to discriminate against employees, 
I shall recommend below that the allegations pertain- 
ing to the General Counsel’s claim under consideration 
be dismissed.’ 


Dated: March 27, 1956. 


Sr. Mavrice, HetmKAMP AND MUSSER 
By Harotp W. Musser 
Charging Party 
Gitrorp G. RowLanp 
Gilford G. Rowland 
RotH anD BaHRs 
By Georce O. Banrs 
George O. Bahrs 
Attorneys for the Charging Party. 
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Exceptions of Operating Engineers Local Union No. 3 to 
Intermediate Report 
Comes now, OpreraTinc Enorveers Locat Union No. 3 oF 
THE INTERNATIONAL UNION oF OPERATING ENGINEERS (here- 
inafter referred to as Union) and excepts to the Interme- 
diate Report and Recommended Order as follows: 


FINDINGS OF FACT 


1. Excepts generally to each and every one of the Find- 
ings of Fact, other than that portion commencing on Page 
23, line 40, and ending Page 23, line 44, in that— 


(a) essential operative facts have been omitted, 


(b): the conclusions contained therein are contrary to 
fact and against law, 


(c): the findings contained therein are contrary to fact 
and against law. 


2. Excepts to the Trail Examiner’s finding: 
*«Since June 7, 1946, the AGC Associations and the 
Union have been parties to a series of successive col- 
lective bargaining agreements.’’ (P. 7, Ll. 4-5) 


in that the record discloses that the series of collective 
bargaining agreements commenced July 1, 1941 (G. C. 
Exs. 9(A) through (K), Tr., p. 77, L. 24 through p. 82, L. 4, 
p. 100, L. 15 through p. 101, L. 2). 


3. Excepts to the Trial Examiner’s finding: 
“«_. . the important fact is, as will appear, that the 


stoppage led to the exclusion of Musser’s employees 
from the project.’’ (P.8, Note 12, Ll. 61-63) 


in that the Trial Examiner’s conclusion is contrary to 
fact. 


4. Excepts to the Trial Examiner’s finding: 


‘“‘The relevant portion of Section 3 provides that 
‘all employees covered by the agreement shall be re- 
quired, as a condition of employment, to apply for, 
and become members of, and to maintain membership 
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in, the Union within 31 days following the beginning 
of employment or the effective date of this clause 
whichever is later’.’? (P. 10, Ll. 34-39) 


in that the limiting and concluding sentence, which reads 
as follows, is omitted: 


‘<This clause shall be effective on June 15, 1955, and 
shall be enforceable to the extent permitted by law.’’ 
(G. C. Ex. 9(A)) 


5. Excepts to the Trial Examiner’s finding: 


‘¢Mr. McCarthy replied on behalf of the Union, in 
a letter dated August 9, 1955 stating, among other 
things, that the Union ‘hereby waives its contract and 
Board of Adjustment rights’ with respect to the per- 
formance of Musser of its subcontract with the Joint 
Venture at the Travis project.’’ (P. 11, Ll. 33-37) 


in that the extent and conditions of the waiver, as well as 
the limitation on the Union Security Clause are omitted. 
(G. C. Ex. 14). 


6. Excepts to the Trial Examiner’s finding: 


‘<The basic infirmity in the claim is that it equates 
legality with usage and the assumed needs of those 
who are parties to subcontractor clauses.’’ (P. 13, LL 
1-3) 

in that the Trial Examiner’s conclusion ignores the fact 
that in determining the lawfulness or unlawfulness of an 
act ‘‘Intent’’ is as much a fact as the act itself and that 
the ‘“‘lawfulness of the object sought’’ is as much a fact 
as is the act itself. 


7. Excepts to the Trial Examiner’s finding: 


‘¢. .. that there is no merit to the claim that the ap- 
plication of the unfair labor practice provisions of 
the Act to the AGC would be ‘arbitrary, capricious and 
discriminatory and a denial of due process’.’’ (P. 14, 
L. 33—P. 15, L. 4) 


in that the same is against law. 
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8. Excepts to the Trial Examiner’s finding: 


‘*The Union contends that the subcontractors clauses 
involved in this proceeding are a limitation upon the 
right of employers subject to them to ‘subcontract at 
will’; that in the absence of the clauses, such employers 
would be free to subcontract all of their work and thus 
have ‘sole and exclusive control’ over ‘the size, com- 
position and very existence of every appropriate unit 
in the construction industry’; that the subject matter 
of the clauses is the ‘quantum of work to be made avail- 
able to, and performed by, the employees covered by 
the agreements’; and, as the Union stated during oral 
argument, that the effect of the clauses ‘is to make 
available the maximum number of job opportunities to 
the employees covered’ by such contracts. Without 
pausing to inquire whether the precise terms of the 
subcontractors clauses actually describe some or all 
of the purposes the Union perceives in them, it is evi- 
dent that the sum of the foregoing positions is that 
the conservation or reservation of job opportunities 
for employees represented by the Union is a legitimate 


subject of collective bargaining, and that therefore the 
terms and attempted application (as at the Travis 
project) of the subcontractors clauses do not offend 
any of the provisions of the Act.’’ (P. 16, Ll. 1-18) 


in that it omits the fact that the subcontractor clause was 
first negotiated with the AGC Associations in 1941 (G. C. 
Ex. 9(K)) and has been included in the Contract ever since 
and, in addition, that it was included in the Union Con- 
tracts prior thereto although not in the same language (R. 
U. 2). 

9. Excepts to the Trial Examiner’s finding: 


‘‘However, the difficulty with this thesis is that it 
poses what may be a legitimate objective as a premise 
and then proceeds to the conclusion that the means 
designed to carry it out are therefore also legitimate.” 
(P. 16, Lil. 18-21) 


in that it fails to find that the objective is legitimate and 
impliedly finds that the inclusion of a subcontractor clause 
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in a collective bargaining agreement and the enforcement 
of such an agreement is not a legitimate objective. 


10. Excepts to the Trial Examiner’s finding: 


‘One can think of many situations where the Act 
forbids resort to various methods of implementing the 
exercise of rights guaranteed by Section 7. A familiar 
example is offered by the situation where an employer 
is obligated to bargain with a union, as the representa- 
tive of his employees, and the labor organization re- 
sorts to conduct prescribed by Section 8 (b) (4) to 
compel the employer to bargain. It is elementary that 
the rights guaranteed the employees by Section 7 do 
not endow their bargaining representative with the 
right to engage in an unlawful secondary boycott to 
implement the exercise by the employees of their statu- 
tory guarantees. Thus assuming, as the Board has in 
effect held, that an uncertified labor organization may, 
in given situations, bargain and contract with an em- 
ployer for the assignment of ‘work tasks’, and that 
the objectives of the subcontractors clauses are what 
the Union perceives them to be, that does not inevit- 
ably mean that the clauses, designed as methods to 
earry out the objectives, are valid, nor that the at- 
tempted application of the subcontractors clause of 
the 1954 Master Agreement to the Travis project was 
lawful.’’ (P. 16, Ll. 21-38) 


in that 8 (b) (4) of the Act is not involved and the limita- 
tions on the rights guaranteed by Section 7 of the Act, if 
any, insofar as the Union is concerned, are found in 8 (b) 
(4), and therefore no analogy is possible. 


11. Excepts to the Trial Examiner’s finding: 


‘As support for their positions, both the Union and 
the AGC rely upon Heating, Piping and Air Condition- 
ing Contractors New York City Association, Inc., 102 
NLRB 1646’’, et seg. (P. 17, Ll. 18-20) 


in that it implies that sole reliance is placed on 102 NLRB 
1646 when in fact Inland Steel, 77 NLRB No. 1, 170 F. (2d) 


20No footnote. 
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247, Brown-McLaren Co., 34 NLRB 984, Bickford Shoes, 
Inc., 109 NLRB No. 188, Hughes Tool Company, 100 NLRB 
No. 39, Timken Roller Bearing Co. v. NLRB, 161 F. (2d) 
1949, Natural Gas Company, 99 NLRB No. 44, and numer- 
ous arbitration decisions reported in Labor Arbitration 
Reports, from Volume 5, Labor Arbitration Reports 
through Volume 22, Labor Arbitration Reports were and 
are relied upon. 


12. Excepts to Trial Examiner’s interpretation of 102 
NLRB 1646: 


‘One must assume that in reaching its decision in 
the cited case, the Board took into account the well set- 
tled doctrine that evidence that employees have been 
in fact intimidated or coerced by an employer is not 
a precondition of a finding that given conduct by him 
has violated Section 8 (a) (1); and that ‘the test is 
whether the employer engaged in conduct which, it may 
reasonably be said, tends to interfere with the free 
exercise of employee rights under the Act.’** In the 
light of that test, I think that the basis for the Board’s 
conclusions in the Heating, Piping and Air Condition- 
ing case, quoted above, was that there was no substan- 
tial evidence by which it could measure the reasonably 
foreseeable tendency of the conduct there involved to 
abridge the statutory guarantees of employees. That 
appears to be the import of the Board’s assertion that 
the allegations involved rested upon ‘assumptions en- 
tirely too speculative and too remote to sustain the 
requisite burden of proof for finding a violation of 
these sections’.* In contrast, the claim that the cur- 
rent subcontractors clause violates the Act does not 
rest upon such ‘assumptions’, but, as will presently 
appear, upon substantial evidence which warrants dif- 
ferent results from those reached in the cited case.’’ 
{P. 17, L. 53 to P. 18, L. 11) 


in that the Trial Examiner’s interpretation is against law. 


21 No footnote. 
22No footnote. 
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13. Excepts to the Trial Examiner’s finding: 


‘¢Putting these statistical facts aside for the time 
being, it is evident that to comply with the subcon- 
tractors clause, Musser and other members of the 
Western Association must recognize and acknowledge 
the Union as the collective bargaining representative 
of technical engineers in their employ, while such em- 
ployees are engaged in performing work under a sub- 
contract subject to the clause, and must impose upon 
them the terms and conditions of the 1955 Master 
Agreement, including the requirement that, as a con- 
dition of employment, they ‘apply for and become 
members of, and maintain membership in, the Union 
within thirty-one .. . days following the beginning of 
their employment....’’’ (P. 18, L. 44—P. 19, L. 4) 


in that the conclusion is contrary to fact and against law 
and on the further ground that the Trial Examiner ignores 
the limitation placed on the Union Security clause, to wit: 


‘“‘This clause ... shall be enforceable to the extent 
permitted by law.’’ (G. C. Ex. 9(A)) 


and the interpretation placed on the contract by the letter 
of August 9th, 1955 (G. C. Ex. 14). 


14. Excepts to the Trial Examiner’s finding: 


‘‘However, AGC members have committed them- 
selves by agreement with the Union to require such 
compliance and, by clear implication, to refuse to 
award subcontracts to subcontractors if they refuse 
to comply. Put another way, AGC members have in 
effect committed themselves to award subcontracts for 
field survey work to Musser or any other members of 
the Western Association only if these specialty con- 
tractors agree to violate the Act with respect to their 
technical engineers while the latter are engaged in 
performing such subcontracts. The very nature of the 
commitment, in the face of the legal obligations im- 
posed upon Western Association members, and against 
the background of the statistical facts set out above, 
is such as to lead to denials, on a substantial scale, of 
opportunities for the performance of field survey work 
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in the 46-county area by technical engineers in the 
employ of such members. 

“‘That this conclusion is neither ‘speculative’ nor 
‘remote’ is evidenced by Musser’s experience both 
with the current subcontractors clause and comparable 
provisions of prior contracts between the Union and 
the AGC. Musser’s technical engineers were pre- 
vented from working at the Travis project for a period 
of ‘approximately three months as a direct consequence 
of the existence and attempted application of the sub- 
contractors clause of the 1954 Master Agreement, and 
it may be noted that this denial of employment to them 
at the project continued for a substantial period after 
the current subcontractors clause went into effect,’’ (P. 
19, L. 14-L. 37) 


in that the Trial Examiner ignores the fact that the sub- 
contractor clause was negotiated in 1941 (G. C. Ex. 9(K)) 
and that Western Association’s certification 101 NLRB 64 
came more than ten years later. It, therefore, does not 
follow that it was directed at the employees of Musser, and 
is in fact and was in fact as to them, assuming the validity 
of the argument of the Trial Examiner, which we deny and 
except to, speculative and remote. 

The Board does not certify for the purpose of rendering 
illegal the contracts of all other labor organizations with 
employers other than those whose employees are certified. 


15. Excepts to the Trial Examiner’s finding: 


‘Cand that they were permitted to resume their em- 
ployment only after the Board entered the cease and 
desist order against the Union in case No. 20-CC-109, 
described above.’’ (P. 19, Ll. 37-40) 


in that while it is chronologically correct, the implication 
is erroneous. (G. C. Ex. 14). 


16. Excepts to the Trial Examiner’s finding: 


‘‘Obviously, the denials of these subcontracts to 
Musser had the direct effect of preventing its technical 
engineers, so long as they remained in Musser’s em- 
ploy, from working at the projects affected. 
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‘‘To assert that it was Musser who, by refusing to 
comply with the subcontractors clause, had operative 
responsibility for the denial of opportunities for its 
technical engineers to work at the projects affected is 
to blind oneself to realities. As pointed out above, 
members of the AGC are in effect committed to with- 
hold subcontracts for field survey work from Musser 
unless it agrees to comply with the subcontractors 
clause. Musser, as already noted, cannot lawfully 
comply with it. Thus, if it is to honor its legal obliga- 
tions, it is necessarily driven to decline to accept sub- 
contracts from AGC members conditioned upon com- 
pliance with the clause. I think it evident that in re- 
fusing to accept subcontracts so conditioned, and there- 
by denying its technical engineers opportunities to 
work at the projects affected, Musser’s conduct was 
rooted in the existence of the subcontractors clause, 
and was but the instrument by which the clause was 
given its foreseeable effect.’’ (P. 19, L. 53—P. 20, L. 9) 


in that it assumes that the employees of Musser had a 
legal enforceable right to perform work for another em- 
ployer and require that employer to refuse to call back 
his employees and that his employees had no legal right 
to insist that they be employed before the employees of 
Musser. 

And further in that it assumes that a limitation or com- 
plete prohibition of contracting out is in and of itself 
illegal. To say that an employee may contract to protect 
his seniority rights but may not enforce the contract leads 
to an absurdity, for an unenforceable contract is no con- 
tract, and seniority rights which are not enforceable do 
not exist. 


17. Excepts to the Trial Examiner’s finding: 


‘Tn that connection, it is significant that the Union, 
which may be assumed to have special knowledge of 
the intended impact of the clause, in effect visualizes 
it as operating to deny job opportunities to employees 
of dissident specialty contractors such as Musser.”’ 
(P. 20, Li. 9-13) 
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in that the Trial Examiner again ignores the fact that the 
clause was not negotiated to reach Musser, but was nego- 
tiated in 1941 (G. C. Ex. 9(K)), long before any one was 
aware of Musser. We do not have here the situation pres- 
ent in those cases in which the clause is demanded for the 
express and sole purpose of organizing the employees of 
another employer; employees the Union has been unable 
to organize. 


18. Excepts to the Trial Examiner’s finding: 


‘‘In sum, it is unrealistic to view the clause as a 
mere arrangement whereby an employer, at a union’s 
instance, undertakes to refrain from doing business 
with another employer. The thrust of the clause goes 
beyond its borders, for it has resulted in a denial of 
employment opportunities to employees, and it is rea- 
sonably foreseeable that its existence will exclude tech- 
nical engineers in the employ of Musser or other mem- 
bers of the Western Association from much of the op- 
portunities for the performance of field survey work 
available in the 46-county area during the term of 
the 1955 Master Agreement. It is these clear indica- 
tions of a coercive thrust in the subcontractors clause, 
when viewed against the economic background of the 
construction industry in the 46-county area, which op- 
erate, in my judgment, to make the Board’s conclusions 
in the Heating, Piping and Air Conditioning case, 
quoted above, inapplicable to this proceeding.’’ (P. 
20, Ll. 21-35) 

in that: the Trial Examiner’s conclusion is against law for 
the reason, among others, that it of necessity holds that the 
protection of an employee’s seniority and employment op- 
portunities with his own employer of necessity and a 
fortiori are a denial of the rights guaranteed the employees 
of another employer under Section 7 of the Act, a position 
which we assert is unsound and against law. 


19. Excepts to the Trial Examiner’s finding: 


‘Viewed realistically, what the Union and the AGC 
have done in agreeing to the current subcontractors 
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clause, when read in the light of the other provisions 
of the 1955 Master Agreement, is to establish terms 
and conditions of employment for employees such as 
the technical engineers mentioned above, who are not 
properly within the reach of the bargaining unit de- 
scribed in the 1955 Master Agreement, and whom the 
Union has no lawful authority to represent. Thus 
viewed, the conduct of the AGC does not differ sig- 
nificantly from that of an employer who conditions 
the employment of his employees, or applicants for 
employment, upon their membership or interest in, or 
representation by, a labor organization which has no 
lawful right to represent them. Such conduct would 
undoubtedly be unlawful. To be sure, there is no em- 
ployment relationship in a legal sense between AGC 
contractors and the technical engineers under con- 
sideration, but to consider that decisive is to ignore 
the reality that such contractors have potent power 
to deny such employees job opportunities, as Parker 
has done, by withholding subcontracts from their em- 
ployers, unless the latter agree to comply with the 
clause, or, as at the Travis construction site, by ex- 
cluding technical engineers in the employ of dissident 
subcontractors from projects for which the contractors 
have contractual responsibility.’”? (P. 20, L. 48—P. 
21, L. 6) 


in that it specifically ignores the fact that there is no em- 
ployee-employer relationship between an AGC contractor 
and an employee of Musser, and asserts that a contract 
whose effect is to limit job opportunities and protect, even 
in a small way, the seniority rights of the employees of AGC 
contractors a fortiori violates the statutory rights of the 
employees of another employer, a position fundamentally 
unsound and against law. 


20. Excepts to the Trial Examiner’s finding: 


‘<In sum, I am led to the conclusion that the natural 
tendency of the clause is to encourage membership of 
such technical engineers in the Union, a labor organi- 
zation not of their choice, and to discourage their mem- 
bership in the Engineers and Scientists, a labor organi- 
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zation which they have freely chosen to represent them; 
and that the existence of the clause ‘tends’ to interfere 
with, restrain and coerce such technical engineers in 
the free exercise of the rights guaranteed them by Sec- 
tion 7 of the Act.’’ (P. 21, Ll. 18-26) 


in that it is against law, amongst other things, because it 
rests upon the proposition that the more successful a 
seniority or job protection clause is, the more it violates 
the rights guaranteed the employees of another employer 
under Section 7 of the Act, which proposition is fundamen- 
tally unsound and against law. 


21. Excepts to the Trial Examiner’s finding: 


‘‘Viewing the record as a whole, I find that by agree- 
ing to and maintaining the subcontractors clause of 
the 1955 Master Agreement, the AGC Associations 
have been, and are, interfering with, restraining and 
coercing employees in the exercise of rights guaranteed 
them by Section 7 of the Act, and thereby have been, 
and are, violating Section 8 (a) (1) of the Act; and 


the Union has been, and is, restraining and coercing 
employees in the exercise of such rights, and thereby 
has been, and is, violating Section 8 (b) (1) (A) of 
said Act.’’ (P. 21, Ll. 28-35) 


in that the same is contrary to fact and against law. 
22. Excepts to the Trial Examiner’s finding: 


“¢Clearly, the union security provisions and the sub- 
contractors clause do not meet ‘the requirements of 
the proviso’ with respect to technical engineers in the 
employ of members of the Western Association, for 
these employees are not within the reach of the bar- 
gaining unit defined by the 1955 Master Agreement, 
and are not represented by the Union, but by another 
labor organization. As already noted, the subcon- 
tractors clause, viewed realistically, in effect estab- 
lishes terms and conditions of employment, including 
compliance with the union security provisions, for 
employees such as the technical engineers mentioned 
above, and employers represented by the AGC have 
potent and effective power to exclude such employees 
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from job opportunities. Thus considered, the clause, 
whether or not it is considered in conjunction with the 
union security provisions, constitutes ‘a form of dis- 
crimination in a condition of employment which tends’ 
to encourage membership by such technical engineers 
in the Union and to discourage their membership in 
any other labor organization. This conclusion is ap- 
plicable a fortiori to the union security provisions. Ac- 
cordingly, whether or not one takes the union security 
provisions into account, by agreeing to and maintain- 
ing the current subcontractors clause, the AGC Asso- 
ciations have violated, and are violating, Section 8 
(a) (1) and 8 (a) (3) of the Act, and the Union has 
attempted, and is attempting, to cause the AGC Asso- 
ciations and their regular members to discriminate 
against employees in violation of Section 8 (a) (3), 
and has thereby violated, and is violating, Sections 8 
(b) (1) (A) and 8 (b) (2) of the said Act. Similarly, 
by agreeing to and maintaining the union security pro- 
visions, considered in conjunction with the subcon- 
tractors clause, the AGC Associations have violated, 
and are violating, Sections 8 (a) (1) and 8 (a) (3) 
of the Act, and the Union has attempted, and is at- 
temping, to cause the AGC Associations and their regu- 
lar members to discriminate against employees in 
violation of Section 8 (a) (3), and thus have violated, 
and is violating, Sections 8 (b) (1) (A) and 8 (b) (2). 
Moreover, bearing in mind that the subcontractors 
clause and the union security provisions unlawfully 
tend to encourage membership in the Union by em- 
ployees such as technical engineers in the employ of 
members of the Western Association, the AGC Asso- 
ciations have contributed, and are contributing, sup- 
port to the Union, by agreeing to and maintaining the 
union security provisions, considered in conjunction 
with the subcontractors clause, and by agreeing to and 
maintaining the latter, whether or not the union se- 
curity provisions are taken into account, and have thus 
violated, and are violating, Section 8 (a) (2) of the 
Act.”’ (P. 22, L. 43—P. 23, L. 38) 


in that the same is contrary to fact and against law and 
without limitation equates seniority rights and re-employ- 
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ment rights with conduct prohibited by the Act, by holding 
in effect that if a seniority provision or re-employment 
right which an employee has by contract with his em- 
ployer adversely affects another employee, whether it be 
an employee of the same or another employer, such seni- 
ority provision and re-employment rights are, of necessity, 
in violation of 8 (a) (1) and 8 (a) (3), and 8 (b) (1) (A) 
and 8 (b) (2) of the Act, which we submit is contrary to 
the fact and the provisions of the Act, and contrary to law. 
In addition, the Trial Examiner again neglects to consider 
and treats as non-existent the provision of the Union Se- 
eurity Clause, which reads: 


‘‘This clause ... shall be enforceable to the extent 
permitted by law.’’ (G. C. Ex. 9(A)) * 


93. Excepts to the Trial Examiner’s finding: 


‘‘In effect, what the Board of Adjustment did was 
to ratify the Union’s position that the terms of the 
1954 Master Agreement were binding upon Musser 
and applicable to its employees; direct Musser ‘to bring 
into and maintain the job in compliance with the Mas- 
ter Agreement’;’’ (P. 25, L. 23-L. 26) 


in that it is contrary to fact—there was no such finding 
or direction with respect to Musser’s employees. The 
finding and direction were limited to the obligation of the 
Joint Venture. 


24. Excepts to the Trial Examiner’s finding: 


‘Plainly, the ‘means and methods’ employed by the 
Joint Venture, following the ruling, were to pursue 
its previous course of performing the field survey work 
with its own employees, who were subject to the 1954 
Master Agreement, thereby continuing to deny em- 
ployment at the project to Musser’s field survey work- 
ers, until immunized from pressures such as the work 
stoppage by the entry of the cease and desist order 
against the Union by the Board, described earlier.”’ 
(P. 25, Li. 28-34) 


*See Page 17 for errata. 
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in that it is contrary to fact since the order by virtue of 
the stipulation specifically excluded enforcement of law- 
ful contract clauses and since again it equates the insist- 
ence by an employee upon his seniority rights and re-em- 
ployment rights with such employee’s employer with a 
violation of the Act because the insistence upon such rights 
of necessity deprive the employees of another employer or 
an unemployed employee of employment, which is contrary 
to the Act and against law. 


25. Excepts to Trial Examiner’s finding: 


‘*F'rom what has been said, I am led to the conclu- 
sion that the exclusion of Musser’s technical engineers 
from the Travis project from May 10, 1955 to August 
15, 1955 was the product of discrimination against 
them by the Joint Venture and the AGC, within the 
meaning of Section 8 (a) (3), and that the Union 
caused such discrimination.’’ (P. 26, Ll. 16-21) 


as contrary to fact and against law. 

The specific exceptions are in no wise to be considered as 
limiting in any way exception ‘‘1.’’ for the reason that 
the Findings of Fact are contained in what is actually the 
opinion of the Trial Examiner, and, unlike his Conclusions 
of Law, not separately stated, so that Counsel cannot with 
finality or safety determine exactly those portions which 
are findings ‘‘as such’’, and those which are argument, as- 
sumption or discussions of the law involved. 


Tue EFrrect oF THE Unram Lasor Practices Upon 
CoMMERCE 


26. 1. Excepts to Trial Examiner’s finding: 


“Upon consideration of the whole record, I find that 
as a result of the inclusion by the Joint Venture of 
Musser’s employees, Edward A. Liss, Pierre Aldax, 
Dean M. Coats, and Edward J. Kresinki, from employ- 
ment at the Travis project, and the ruling of the Board 
of Adjustment, the foreseeable result of which was a 
continuance of the exclusion of these employees from 

















104 


such employment, the AGC Associations discriminated 
against the named employees in regard to the tenure of 
their employment in violation of Section 8 (a) (3) of 
the Act; contributed support to the Union in violation 
of Section 8 (a) (2); and, in contravention of Section 
8 (a) (1), interfered with, restrained and coerced em- 
ployees in the exercise of rights guaranteed them by 
Section 7 of the Act. I also find that by reason of the 
work stoppage called by the Union to secure compli- 
ance with the subcontractors clause and, thereby, ap- 
plication of the terms of the 1954 Master Agreement 
to Musser’s employees, and of the ruling of the Board 
of Adjustment, the Union caused the Joint Venture 
and the AGC Associations to discriminate against em- 
ployees, as found above, and attempted to cause Mus- 
ser to discriminate against its employees in violation 
of Section 8 (a) (3) ;** and that as a result of each of 
such acts, the Union violated Section 8 (b) (2), and 
restrained and coerced employees in violation of Sec- 
tion 8 (b) (1) (A).”? (P. 26, Ll. 24-43) 


as contrary to fact and against law. 
Excepts to the Trial Examiner’s finding: 


‘The respective activities of the Respondents set 
forth in Section III, above, occurring in connection 
with the operations of the AGC Associations, and their 
members, described in Section I, above... tend to 
lead to labor disputes burdening and obstructing com- 
merce and the free flow of commerce.’’ (P. 27, Ll. 46, 
Li. 8-9) 


as contrary to fact and against law. 


Tse REMEDY 


1. Excepts to the Trial Examiner’s finding titled SaVi 
The Remedy’’, as contrary to fact and against law. 


36 No footnote. 
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Concuusions oF Law 


Excepts to the Trial Examiner’s Conclusions of Law as 
follows: 


1. Conclusions of Law, No. 4: 


‘‘By discriminating in regard to the tenure of em- 
ployment of Edward A. Liss, Pierre Aldax, Dean M. 
Coats and Edward J. Kresinki, as found above, the 
AGC Associations have engaged in unfair labor prac- 
tices within the meaning of Section 8 (a) (3) of the 
Act.”’ (P. 28, Ll. 16-19) 


. Conclusions of Law No. 5: 


‘“<By causing the Joint Venture and the AGC Asso- 
ciations to discriminate in regard to the tenure of 
employment of the said employees, and by attempting 
to cause Musser so to discriminate, as found above, 
the Union has engaged in unfair labor practices within 
the meaning of Section 8 (b) (2) of the Act.’’ (P. 28, 
Ll. 21-25) 


3. Conclusions of Law No. 6: 


‘<By agreeing to and maintaining Section No. 12 of 
the 1955 Master Agreement, as found above, the AGC 
Associations have engaged, and are engaging, in un- 
fair labor practices within the meaning of Section 8 
(a) (1), 8 (a) (2) and 8 (a) (3) of the Act.’”’ (P. 28, 
Ll. 27-30) 





4. Conclusions of Law, No. 7: 


‘‘By agreeing to and maintaining that portion of 
Section No. 3 of the 1955 Master Agreement described 
herein as the union security provisions, as found above, 
the AGC Associations have engaged, and are engag- 
ing, in unfair labor practices within the meaning of 
Sections 8 (a (1), 8 (a) (2) and 8 (a) (3) of the Act.”’ 
(P. 28, Ll. 32-36) 


5. Conclusions of Law No. 8: 


‘‘By agreeing to and maintaining Section No. 12 
of the 1955 Master Agreement, as found above, the 
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Union has engaged, and is engaging in unfair labor 
practices within the meaning of Sections 8 (b) (1) (A) 
and 8 (b) (2) of the Act.’’ (P. 28, Ll. 38-41) 


. Conclusion of Law No. 9: 


‘‘By agreeing to and maintaining that portion of 
Section No. 3 of the 1955 Master Agreement described 
herein as the union security provisions, as found above, 
the Union has engaged, and is engaging, in unfair 
labor practices within the meaning of Sections 8 (b) 
(1) (A) and 8 (b) (2) of the Act.”’ (P. 28, Ll. 43-48) 


. Conclusion of Law No. 10: 


‘“‘By contributing support to the Union, as found 
above, the AGC Associations have engaged, and are 
engaging, in unfair labor practices within the meaning 
of Section 8 (a) (2) of the Act.’? (P. 28, Ll 50-52) 


. Conclusion of Law No. 11: 


“By interfering with, restraining and coercing em- 
ployees in the exercise of rights guaranteed them by 


Section 7 of the Act, as found above, the AGC Asso- 
ciations have engaged, and are engaging, in unfair 
labor practices within the meaning of Section 8 (a) 
(1) of the Act.”’ (P. 28, Ll. 54-57) 


. Conclusion of Law No. 12: 


‘By restraining and coercing employees in the ex- 
ercise of rights guaranteed them by Section 7 of the 
Act, as found above, the Union has engaged, and is 
engaging, in unfair labor practices within the meaning 
e Section 8 (b) (1) (A) of the Act.”? (P. 28, LI. 59- 
62) 


10. Conclusion of Law No. 13: 


to the extent that it incorporates the words ‘‘afore- 
said unfair labor practices’’ in that they and each of 
them are against law. 





107 


RECOMMENDATIONS 


1. Excepts to the Trial Examiner’s Recommendations 
page 29, line 17 through page 32, line 51, in that they and 
each of them are contrary to the facts and against law. 


2. Excepts to the Trial Examiner’s Recommendations, 
page 33, Ll. 1 through 6 in that they and each of them are 
contrary to fact and against law. 


Respectfully submitted, 


P. H. McCarty, JR. 
P. H. McCarthy, Jr. 
Attorney for Operating Engineers 
Local Union No. 3 


ERRATA 


The following exceptions were omitted by error and 
should, in normal sequence, have appeared between Excep- 
tions Nos. 22 and 23: 


22A. Excepts to the Trial Examiner’s finding: 


‘‘As found above, the Union is attempting to cause 
discrimination, by force of the existence of the union 
security provisions and the subcontractors clause, but 
that attempt is directed to the AGC, and derives from 
the fact that by executing the 1955 Master Agreement, 
the Union has joined with the AGC ‘in creating condi- 
tions which would result in future discrimination’ 
against employees who are not properly within the 
reach of the bargaining unit described in the 1955 
Master Agreement, whether or not such employees are 
in the employ of any members of the Western Associa- 
tion.”? (P. 24, Ll 15-22) 


in that the Trial Examiner’s conclusion is contrary to fact 
and law. 


22B. Excepts to the Trial Examiner’s finding: 


‘<The remaining question is whether the Union and 
the AGC violated the Act with respect to the exclu- 
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sion of Musser’s technical engineers from the Travis 
projects. In that connection, it should be borne in 
mind that the subcontractors clause of the 1954 Master 
Agreement was unlawful for much the same reasons 
applicable to the current clause;** and that the ob- 
jective of the work stoppage called by the Union was 
to bring economic pressure to bear upon the Joint 
Venture to compel compliance with the subcontractors 
clause then in effect. As the clause was discrimina- 
tory, the work stoppage was calculated to achieve a 
discriminatory objective.’’ (P. 24, Ll. 30-39) 


in that the Trial Examiner’s conclusion is contrary to fact 


and law. 
P. H. McCartay, Jr. 
P. H. McCarthy, Jr. 
Attorney for Operating Engineers 
Local Union No. 3 


Statement of Exceptions of Respondent Employer 


Respondent Employer submits the following statement 
setting forth exceptions to the intermediate report and 
recommended order of the Trial Examiner herein and to 
rulings upon motions and objections and the other proceed- 
ings hereinafter specified: 


1. Said Respondent excepts, generally and specifically, 
to said intermediate report and recommended order inso- 
far as it finds and concludes that Respondent discriminated 
in regard to the hire and tenure of employment of the em- 
ployees named therein in violation of Section 8 (a) (3) 
of the Act, and has engaged in and is engaged in other 
unfair labor practices within the meaning of Sections 8 
(a) (1), 8 (a) (2) and 8 (a) (3) of the Act, as detailed in 
said intermediate report and recommended order. 

Said exceptions are based upon the ground that said 
findings |and conclusions are not supported by the evidence 
and are contrary to law. 


81 No footnote. 
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2. Without limitation of the foregoing exceptions, Re- 
spondent excepts to the following findings of fact of the 
Trial Examiner for the reasons stated: 


(a) Page 7, lines 4 to 5—The finding at the point 
noted insofar as it implies that the collective bargain- 
ing relationships between Respondent and the Union 
commenced on June 7, 1946. 

The evidence establishes that said relationships 
began prior to July 1, 1941. 


(b) Page 12, line 41, to Page 13, line 14—The find- 
ings at the point noted to the extent that they find 
or imply that the Act was intended to, and does, pro- 
hibit practices and agreements, not specifically pro- 
scribed by the Act, which have fostered and maintained 
stability in labor-management relations in the con- 
struction industry. 

The Act should be construed in such a way as to 
accomplish its basic objective, namely, to foster and 
maintain stable labor-management relations in the con- 
struction industry as well as all other industries. 


(ec) Page 14, line 1, to page 15, line 3—The findings 
at the point noted to the extent that they find or imply 
that generally available procedures for the resolution 
of representation questions pertaining to the Union, or 
any other building trades union with whom Respondent 
deals, have been established by the National Labor Re- 
lations Board or by the General Counsel for the Board. 

Said findings are contrary to fact and are not sup- 
ported by the evidence. 


(d) Page 15, lines 5 to 31—The findings at the point 
noted insofar as they find or imply that the bargain- 
ing unit covered by the 1954 and 1955 Master Agree- 
ments does not, and cannot, legally and appropriately 
include the employees of subcontractors on projects of 
general contractors covered by the Master Agreements. 

Said findings are contrary to law. 
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(e) Page 18, lines 8 to 11 and Page 20, lines 23 to 
35—The findings at the points noted to the extent that 
they find or conclude that the decision of the Board 
in Heating, Piping and Air-Conditioning Contractors 
New York City Association, Inc., 102 NLRB 1646, is 
not a controlling decision that the subcontractors clause 
does not violate Sections 8 (a) (1) or any other sec- 
tion of the Act and insofar as they find or conciude 
that the subcontractors clause coerces the employees 
of subcontractors in violation of the Act. 


Said decision of the Board is a controlling decision 
that the subcontractors clause does not violate the Act 
and that such clause does not coerce the employees of 
subcontractors in violation of the Act. 


(f£) Page 20, lines 48 to 54—The finding at the point 
noted that the subcontractors clause establishes terms 
and conditions of employment for employees who are 
not properly within the reach of the bargaining unit 


described in the 1955 Master Agreement and whom 
the Union has no lawful authority to represent. 


Said finding is not supported by the evidence and 
is contrary to law. 


(g) Page 21, lines 18 to 26—The finding at the point 
noted that the natural tendency of the subcontractors 
clause is to encourage membership of technical engi- 
neers in the Union and to discourage their membership 
in the Engineers and Scientists and that the existence 
of the clause tends to interfere with, restrain and 
coerce such technical engineers in the free exercise 
of the rights guaranteed them by Section 7 of the Act. 


Said finding is not supported by the evidence and is 
contrary to law. 

(h) Page 21, lines 28 to 35—The finding at the point 
noted that the AGC Associations and the Union have 
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been and are engaged in the unfair labor practices 
therein described. 


Said finding is not supported by evidence and is con- 
trary to law. 


(i) Page 23, lines 9 to 37—The findings at the 
point noted that the AGC Associations and the Union 
have committed and are committing the unfair labor 
practices described in said findings. 


Said findings are not supported by the evidence and 
are contrary to law. 


(j) Page 24, lines 15 to 22—The finding that by 
executing the 1955 Master Agreement the AGC Asso- 
ciations joined with the union in creating conditions 
which would result in future discrimination against 
employees who are not properly within the reach of 
the bargaining unit described in the 1955 Master Agree- 
ment. 


Said finding is not supported by the evidence and 
is contrary to law. 


(k) Page 24, lines 33 to 35—The finding that the 
subcontractors clause of the 1954 Master Agreement 
was unlawful. 


Said finding is not supported by the evidence and is 
contrary to law. 

(1) Page 26, lines 16 to 43—The findings at the 
point noted that the Joint Venture and the AGC As- 
sociations discriminated against the employees named 
therein in violation of the Act. 


Said findings are not supported by the evidence and 
are contrary to law. 


(m) Page 27, lines 4 to 9—The finding that the 
activities of Respondent Associations tend to lead to 
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labor disputes burdening and obstructing commerce 
and the free flow of commerce. 


Said finding is not supported by the evidence and 
is contrary to law. 


3. Respondent excepts, generally and specifically, to the 
recommendations of the Trial Examiner concerning the 
remedy, Page 27, lines 13 to 39, on the ground that no 
violation of the Act has been proved. 


4. Respondent excepts to Conclusions of Law Nos. 4, 
6, 7, 10, 11 and 13 upon the ground that none of them is 
suppo! rted by the evidence, and that each is contrary to 
law. 


5. Respondent excepts, generally and specifically, to each 
and every one of the recommendationes of the Trial Ex- 
aminer on the ground that the AGC Associations have not 
violated any provision of the Act, and that the affirmative 
action referred to in such recommendations is not re- 
quired to effectuate the policies or purposes of the Act. 


6. Respondent excepts, specifically, to subparagraphs 
(b), (c) and (d) of paragraph 1 (1) of said recommenda- 
tions, Page 29, lines 27 to 44, on the ground that it cannot 
be ascertained from said recommendations, or from said 
intermediate report and recommended order, what em- 
ployees the Union has the right to represent for the pur- 
poses’ of collective bargaining and what employees the 
Union does not have the right to represent for such pur- 
poses, and neither the Board nor the General Counsel have 
provided any available procedures for the determination 
of such questions. 


7. Respondent excepts, specifically, to subparagraph (c) 
of paragraph 1 (1) of said recommendations, Page 29, 
lines 45 to 50, on the ground that it cannot be ascertained 
from said recommendation, or from said intermediate re- 
port and recommended order, or by any available procedure 
provided by the Board or the General Counsel, what indi- 
viduals any labor organization with whom the AGC Asso- 
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ciations deal has the right to represent for the purposes 
of collective bargaining. 


8. Respondent excepts, specifically, to said recommenda- 
tions insofar as they apply to and affect Master Agree- 
ments to which the AGC Associations are parties (other 
than the Master Agreements with the Union), and other 
labor organizations with which said Associations deal, for 
the reason that the evidence and facts of this proceeding, 
involving technical engineers, are peculiar to the Union and 
the Master Agreements between said Associations and 
the Union, and none of said other labor organizations has 
been heard or has been given an opportunity to partici- 
pate in this proceeding. 


9. Respondent excepts, specifically, to subparagraphs 
(e) through (h) of paragraph 1 (1) of said recommenda- 
tions, Page 29, line 40, to page 30, line 16, insofar as said 
provisions of the recommended order constitute a blanket 
order restraining conduct which is unrelated to the viola- 
tions found by the Trial Examiner and which is not rea- 
sonably to be anticipated from the past conduct of Em- 
ployer. 

The evidence establishes that Respondent had reason- 
able cause to believe that the subcontractors clause did 
not violate the Act and that Respondent has consistently 
taken all reasonable available measures to avoid violations 
of the Act. 


10. Respondent excepts, specifically, to paragraphs 1 (2) 
of said recommendations, Page 30, line 18, to page 31, 
line 4, on each of the grounds specified under Exceptions 6 
through 9, above. 

For the reasons stated hereinabove, and in the brief to 
be hereafter filed in support of the foregoing exceptions, 
the complaint herein should be dismissed. 


Dated: May 9, 1956. 


Respectfully submitted on behalf of Respondent North- 
ern California Chapter, The Associated General Contrac- 
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tors of America, Inc., the Employer named in the foregoing 
exceptions. 
Jounson & STANTON 
GARDINER JOHNSON 
Txomas E. Sranton, JR. 
By Txomas E. Stanton, JR. 
Thomas E. Stanton, Jr. 
Attorneys for Said Respondent 
Employer 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 20-CA-1123 


NorTHERN Catirornia CHarrer, THE ASSOCIATED GENERAL 
Conrracrors or America, Inc., CENTRAL CALIFORNIA 
Cuaprer, THE AssoctaTeD GENERAL CONTRACTORS OF 
America, Inc., anD THEIR RecuLar MEMBERS 


and 
Sr. Maurice, HepmKamp & Musser 
Case No. 20-CB-407 


Operatinc Encrneers, Locat Union No. 3 or THE INTERNA- 
TIonAL Union oF Operatinc Enorneers, AFL-CIO 


and 


Sr. Maurice, HepmKamMP & MUSSER 


Decision and Order 


On March, 14, 1956, Trial Examiner Herman Marx is- 
sued his Intermediate Report in the above entitled pro- 
ceeding, finding that the Respondents had engaged in and 
were engaging in certain unfair labor practices and rec- 
ommending that they cease and desist therefrom and take 
certain affirmative action, as set forth in the copy of the 
Intermediate Report attached hereto. He dismissed certain 
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other allegations of the complaint. Thereafter the re- 
spondents and the General Counsel filed exceptions to 
the Intermediate Report together with supporting briefs. 

The Board has reviewed the rulings of the Trial Exami- 
ner and finds that no prejudicial error was committed. 
The rulings are hereby affirmed. The Board has considered 
the Intermediate Report, the exceptions and briefs and 
the entire record in the case and hereby adopts the findings 
of the Trial Examiner only to the extent consistent here- 
with. 

The following are the relevant facts in the case con- 
cerning which there is no substantial disagreement. The 
chapters of the AGC ? involved in this proceeding represent 
some 400 contractors in a 46 county area in central and 
northern California, which contractors perform in excess 
of 90 percent of all heavy, highway engineering and build- 
ing construction work in that area. 

For approximately 10 years the AGC, on behalf of its 
members, and the Operating Engineers, hereinafter re- 
ferred to as Union, have been parties to successive collective 
bargaining agreements. One of these agreements was 
executed in June 1952, modified in July 1953 and again in 
May 1954. (As modified, this agreement will be referred 
to as the 1954 Master Agreement). By its terms the 1954 
Master Agreement covered ‘‘any employee who performs 
work within the recognized jurisdiction of the Union.’’ 
Specifically covered by the agreement were employees 
engaged in field survey and engineering work for the AGC 
members. Section 12 of the agreement provided that: 


The terms and conditions of this agreement insofar 
as it affects the Employer and the individual employer 
shall apply equally to any subcontractor under the 
control of, or working under contract with, such Em- 
ployer or any work covered by the agreement, and 
said subcontractor with respect to such work shall be 


1The term AGC hereinafter used in this decision refers to the Northern 
and Central California chapters of the Associated General Contractors of 
America, Inc. 
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considered the same as an individual employer covered 
hereby. 


The agreement also provided for a grievance procedure 
and for the establishment of a Board of Adjustment, con- 
sisting of 2 representatives from the Union and 2 from 
the AGC, for the settlement of any dispute arising from 
an interpretation of the contract. 

St. Maurice, Helmkamp and Musser, hereafter called 
Musser, is an engineering subcontractor engaged in pro- 
viding field engineering and surveying services. It is a 
member of the Western Association of Engineers, Archi- 
tects and Surveyors, hereinafter called Western Associa- 
tion, an organization of employers engaged in civil engi- 
neering, surveying and architecture. The Western Asso- 
ciation represents its employer members in labor relations 
matters and is authorized to sign collective bargaining 
agreements on their behalf. On December 2, 1952, the 
Board certified the San Francisco Area Group of Pro- 
fessional Employees,” hereinafter called Professional Em- 
ployees, as the collective bargaining representative of an 
appropriate unit consisting of all field, engineering and 
office technical employees employed by the members of 
the Western Association. There has been in existence at 
all times material to this proceeding a collective bargaining 
agreement between the Western Association and the Pro- 
fessional Employees covering such employees. 

In March 1955, 4 members of the AGC formed a Joint 
Venture and contracted with the United States Corp of 
Engineers to perform certain construction work at the 
Travis Air Force base. On or about March 12, 1955, 
Musser, pursuant to the terms of an oral agreement be- 
tween it and the Joint Venture, commenced the perform- 
ance of field survey work at the Travis project. For this 
purpose Musser employed 4 technical engineers, all of 
whom were covered by the terms of the then existing 


2 This organization is now known as the Engineers and Scientists of Cali- 
fornia. 
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contract between the Western Association and the Pro- 
fessional Employees. On April 11, 1955, while Musser’s 
work at the project was still in progres, the Union wrote 
a letter to the AGC stating in substance that certain 
sections of the 1954 Master Agreement were not being 
observed with respect to the technical engineers in Musser’s 
employ ‘‘contrary to, and in violation of’’ Section 12 of the 
agreement. Not receiving an answer to this letter, the 
Union, on May 9, 1955, caused a work stoppage at the 
Travis project among the employees it represented. On 
the following day the Joint Venture, through counsel for 
the AGC, suspended the performance of all field survey 
work by Musser’s employees pending a decision of the 
Board of Adjustment appointed pursuant to the terms of 
the 1954 Master Agreement. On May 19, 1955, the Board 
of Adjustment upheld the Union’s position. On July 14, 
1955, however, the Board in Case No. 20-CC-109, issued a 
consent 8 (b) (4) (A) order directed against the work 
stoppage caused by the Union at the Travis project. In 
the light of this order the Union waived ‘‘its contract 
and Board of Adjustment rights’’ and agreed to permit 
Musser’s employees to return to the project. Musser’s 
employees returned to work on August 15, 1955. 

On June 15, 1955 the AGC and the Union entered into 
a new collective bargaining agreement, hereinafter called 
the 1955 Master Agreement. So far as is relevant to this 
proceeding, the new contract is substantially similar to 
the 1954 Master Agreement except that it contains a pro- 
vision ‘‘that all employees covered by the agreement 
shall be required, as a condition of employment to apply 
for, and to become members of, and to maintain member- 
ship in the Union within thirty-one (31) days following 
the beginning of their employment or the effective date 
of this clause which ever is later.’? Section 12 of the 
new agreement reads as follows: 


The terms and conditions of this agreement insofar 
as it affects Employer and the individual employer 
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shall apply equally to any subcontractor under the 
control of, or working under contract with such 
employer and any work covered by this agreement, and 
said subcontractor with respect to such work shall be 
considered the same as an individual employer cov- 
ered thereby. 

That if an individual employer shall subcontract 
work as herein defined, provision shall be made in such 
subcontract for the observance by said subcontractor 
of the terms of this agreement. 

A subcontractor is defined as any person, other 
than an employee covered by this Agreement, firm 
or corporation who agrees, orally or in writing, to 
perform for or on behalf of an individual employer 
any part or portion of the work covered by this agree- 
ment. 


On June 3, 1955, Musser submitted a bid for a subcon- 
tract to H. Earl Parker, Inc., hereinafter called Parker, 
a regular member of the AGC. In a reply to Musser’s 
bid Parker, on July 11, 1955, stated that it would be 
‘<elad’’? to award the subcontract to Musser provided that 


the latter undertook to comply with Section 12 of the 1955 
Master Agreement. Musser declined the offer on these 
terms stating that it had a collective bargaining agree- 
ment with the Professional Employees, and that, therefore, 
it could not compel its employees to become members of 
the Union. 

Upon the above facts and for reasons discussed here- 
inafter a majority of the Board consisting of Members 
Rodgers, Bean, and Jenkins finds (a) that the AGC violated 
Sections 8 (a) (1) (2) and (3) and the Union violated 
Sections 8 (b) (1) (A) and (2) of the Act by effecting 
the removal of Musser’s employees from the Travis proj- 
ect and (b that the Union violated Sections 8 (b) (1) (A) 
and (2) by attempting to cause Musser, through the AGC, 
to violate Section 8 (a) (3)? 


3 Chairman Leedom joins this majority to the extent of finding that the 
Union, in violation of Section 8 (b) (1) (A) and (2), attempted to cause 
Musser to discriminate against its employees in violation of Section 8 (a) (3). 
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Another majority of the Board consisting of Chairman 
Leedom and Members Murdock and Bean find that the 
AGC did not violate Sections 8 (a) (1), (2) and (3) and the 
Union did not violate Sections 8 (b) (1) (A) and (2) by 
executing, maintaining and implementing the 1955 Master 
Agreement. That same majority further finds that the 
Union did not violate Sections 8 (b) (1) (A) and (2) in 
an attempt to cause Musser and other sub-contractors to 
violate Section 8 (a) (3) by executing and maintaining 
the 1955 Master Agreement. 


Memsers Ropcers & JENKINS: 


We agree with the following findinfis by the Trial Ex- 
aminer: 


(a) That AGC violated Section 8 (a) (1), (2) and (3) 
and the Union violated Section 8 (b) (1) (A) and (2) of 
the Act by effecting the removal of Musser’s employees 
from the Travis project. 


For the Union’s conduct to constitute a violation of 
Section 8 (b) (2) of the Act it must have caused or at- 
tempted to cause ‘‘an employer to discriminate against 
an employee in violatoin of subsection (a) (3)’’ of the Act. 
(Emphasis added.) Section 8 (a) (3) prohibits all dis- 
crimination by ‘‘an employer’’ in regard to hire or tenure 
of employment to encourage or discourage membership 
in any labor organization, but for a narrow exception 
permitting a limited union shop under specified circum- 
stances. (Emphasis added.) 

The strike against AGC was intended to cause and 
caused the termination of the employment of Musser’s 
employees on the Travis project. AGC was the contractor 
with Musser for the work* and had the power, not with- 
standing any possible liability for damages, to terminate 
the subcontract and thereby exclude Musser and Musser’s 


4¥For the purposes of this proceeding, the Joint Venture—the actual gen- 
eral contract on the project—acted on behalf of the AGC when removing 
Musser’s employees. 











employees from the job, and proceeded to do precisely that 
because Musser’s employees were not and could not be 
represented by the Union. AGC had no objection, in- 
dependent of the Union’s, to Musser as a subcontractor.® 
Musser’s employees had no objection to working along 
side employees represented by a different union than rep- 
resented them and did not wont representation by the 
Respondent Union. Musser was obligated under the Act 
and by contract to recognize another union as the repre- 
sentative of his employees. Under these circumstances, 
the most probable way for the Union to accomplish its 
objective of securing the termination of Musser’s em- 
ployees or compelling them to join the Union was by 
indirection: to put pressure on AGC to put pressure on 
Musser to discriminate against his employees because of 
their lack of membership in the striking Union or to 
penalize him should he refuse to do so. 

There can be no disagreement that AGC’s action in 
suspending the work by Musser’s employees amounted 
to ‘‘discrimination’’ which had the natural and foreseeable 
consequence of encouraging membership in the Union. 
The only area for disagreement between the majority 
and the dissent on this point must be one of legal responsi- 
bility under the Act for an accomplished fact. We con- 
sider it immaterial that no formal employer-employee 
relationship existed between AGC and Musser’s employees. 


5 Because this was so, we think the dissent of Members Leedom and Mur- 
dock goes too far in saying that we base our finding ‘‘solely on the ground 
that he [the general contractor] elects not to do business with the latter 
employer {the subcontractor].’? For us, the reason for his election remains 
the paramount consideration. 


6 This assertion is supported by the adherence of Members Leedom and 
Murdock to the rule in The Great Atlantic ¢ Pacific Tea Co., 116 NLEB 943, 
where but for the lack of a specified type of ‘‘ business relationship’’ between 
the employers involved the Board presumably would have found, as did the 
Trial Examiner, that the referral for union clearance, by the A & P terminal 
manager,| at the request of the Union, of employees of an independent con- 
tractor as a condition precedent to their being permitted to unload at its 
terminals, constituted unfair labor practices involving Section 8 (a) (3) and 
{1) and Sections 8 (b) (2) and (1) (A). 
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A defense, grounded on that fact, has no statutory support 
...As the Board stated in the Austin case:’ 


. . . the statute, read literally precludes any em- 
ployer from discriminating with respect to any em- 
ployee, for Section 8 (a) (3) does not limit its pro- 
hibitions to acts of an employer vis-a-vis his own 
employees. 

In that case, the Board noted that other sections of the 
Act do limit their coverage to employees of a particular 
employer. The statute expressly provides in Sections 2 
(3) and (9) that the ‘‘employees’’ embraced within its 
protection are not ‘‘limited to the employees of a particu- 
lar employer, unless the Act explicitly states otherwise’ 
and that a labor dispute can arise ‘‘regardless of whether 
the disputants stand in the proximate relation of employer 
and employee.’? (Emphasis added.) Similarly Section 8 
(a) (1) makes it an unfair labor practice for ‘‘an em- 
ployer’’ ‘‘to interfere with, restrain, or coerce employees 
in the exercise of [their] rights . . .”’ (Emphasis added.) 
Other provisions of the Act, e.g. Sections 8 (a) (5), 8 (b) 
(3), 8 (b) (4) (B) and 8 (b) (4) (C), express a prohibition 
in the explicit terms of ‘‘his employees.’’ Section 8 (a) 
(3) contains nothing which limits the scope of the section 
to employees of the employer guilty of the discrimination. 
The omission of qualifying language in Section 8 (a) (3) 
cannot be accidental. The statutory language therefore 
clearly manifests a congressional intent not to delimit the 
scope of Section 8 (a) (3) in the manner in which it is 
construed by the dissenters herein. Reading Sections 
8 (a) (1) and (3) in the light of Section 2 (3), it seems 
clear to us that AGC is liable for its interference with the 
rights of Musser’s employees and for its discrimination 
against them. 

Indeed, the Supreme Court, in the Phelps Dodge case,° 
recognized this principle in concluding that an employer 


7 Austin Company, 101 NLRB 1257, 1259, 
8 Phelps Dodge Corporation v. N. L. B. B., 313 U. S. 177 (1941). 
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violates Section 8 (a) (3) of the Act in refusing employ- 
ment to a prospective employee because of his union affilia- 
tion. Thus the Court stated (at 191 and 192): 


To circumscribe the general class ‘employees’, we 
must find authority either in the policy of the Act or 
in some specific delineating provision of it * * * The 
broad definition of ‘employee’, unless the Act ex- 
plicitly states otherwise . . . expressed the conviction 
of Congress that disputes may arise regardless of 
whether disputants stand in the proximate relation 
of employer and employee... 


We find no authority, either in the policy of the Act or 
in any delineating provision of it, for holding that legal 
responsibility for a discrimination tending to encourage 
union membership is to be determined by the relationship 
actual or prospective between the employers involved. 
As we see it, the question of legal responsibility for 
such discrimination does not, and cannot be made to, de- 
pend upon whether an employer has, by reason of his 
business relationship with another employer, such ‘‘con- 
tractual control’’ over the employees involved as to render 
them his own, for all practical purposes.® To us, the 
relevant questions are whether an employer had the power 
to effectuate the removal of employees, whether he pro- 
ceeded to do so, and thus, as a result, whether he thereby 
caused a discrimination with respect to their tenure of 
employment because of their union activities or lack 
thereof. It is sufficient for a finding of a violation of Sec- 
tion 8 (a) (3) and (1) that an employer, who meets the 
Act’s definition of an employer,’ has accomplished an act 


® For this reason, we would overrule the following, and other fases, to the 
extent that they are inconsistent herewith: The Great Atlantic ¢ Pacific Tea 
Co., et al., 116 NLRB 943; United Association of Journeymen ¢ Pipefitting 
Industry, etc. (Frick Company), 116 NLRB 119; United Association of 
Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the U. S.\and Canada, AFL (Carrier Corporation), 112 NLRB 1385; Los An- 
geles Building and Construction Trades Council, AFL (Standard Oil Company 
of California), 105 NLRB 868. 


10 See. 2 (2) provides that ‘‘employer’’ includes ‘‘any person acting as 
an agent of an employer, directly or indirectly .. .’’ 
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which results in a discrimination with respect to the 
‘‘tenure of employment’’#? of employees who meet the 
Act’s definition of employees. It is the discrimination that 
encourages or discourages union membership that is of 
primary concern for determining the issue and not the 
specific relationship between the discriminating ‘‘em- 
ployer” and the discriminated against ‘‘employees.’’ It 
is sufficient that the discriminatee be a member of the 
working class in general and that the ‘‘employer’’ be any 
employer who has any interest, direct or indirect, in the 
conditions of employment of the discriminatee or has any 
control, direct or indirect, over the terms of his employ- 
ment. Certainly, the AGC had real control, albeit indirect, 
over the employment status of Musser’s employees at the 
Travis product and in fact exercised that control by termi- 
nating their employment. 

For these reasons, we find that the Union, by causing 
the AGC to remove Musser’s employees from the object, 
violated Section 8 (b) (1) (A) and (2) and that the AGC, 
by succumbing to the Union’s demands in this respect, 
violated Sections 8 (a) (1) and (3). 

(b) that the work stoppage to cause AGC to terminate 
its subcontract with Musser unless Musser required his 
employees to join the striking Union constituted an attempt 
to cause Musser through AGC to discriminate against his 
employees in violation of Section 8 (a) (3), thereby vio- 
lating Section 8 (b) (1) and (2). 

As stated before, AGC had the power, notwithstanding 
any possible liability for damages, to terminate its sub- 
contract with Musser and to withhold the award of future 
contracts, unless the latter complied with the Union’s 
discriminatory objectives. Under these circumstances, the 
work stoppage was potent economic coercion against Mus- 
ser and against Musser’s employees on the Travis project. 


11 We note that Sec. 2 (3) clarifies this phrase in Sec. 8 (a) (3) by par- 
ticularizing ‘‘any individual whose work has ceased as a consequence of, or 
in connection with, any current labor dispute or because of any current labor 
dispute or because of any unfair labor practice . . .”? (Emphasis added.) 
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Section! 8 (b) (2) proseribes indirect pressure of this 
character as well as direct pressure to induce employee 
discrimination.” 

As the Board said in the Carrier case: * 


The test is not whether the pressure is direct or 
indirect, but whether it was intended to cause a viola- 
tion of Section 8 (a) (3) and whether it was reason- 
ably calculated to bring about that result. 


It is clear that the pressure in this case, applied through 
another employer, met this test. The fact that the conduct 
might also constitute proscribed secondary activity—on 
the facts as stated contravening Sections 8 (b) (4) (A), 
(B), (C) and possibly (D)—does not alter the significance 
of this test for a violation of Section 8 (b) (2).%* The ques- 
tion remains whether the means used to accomplish unlaw- 
ful objectives proscribed by the statute for the protection 
of neutral employers were also used for other unlawful 
objectives proscribed by the statute for the protection of 
employees.* Here, the object of the exertion of economic 


12N. L. B. B. v. Local Union No. 55 and Carpenter’s District Council of 
Denver, et al., 218 F. 226, 232 (C. A. 10, 1954), enf’g 108 NLRB 363. 


13 United Association of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada, etc. (Carrier corpo- 
ration), 112 NLRB 1385, 1387. In that case, the Board relied upon the 
‘<power’’ of the general contractor ‘‘to terminate any existing contract . . 
and to withhold the award of future contracts’’ with the subcontractor as 2 
factor in finding the strike against the general contractor a proscribed at- 
tempt to cause the subcontractor to violate Section 8 (a) (3), although it 
dismissed (on grounds herein repudiated) the further charge that the strike 
constituted an attempt to cause the general contractor to discriminate against 
employees of the subcontractor. 


14 For this reason, we find no merit in the position of Member Murdock as 
stated in his dissenting opinion in the Carrier case, supra at 1390, and re- 
newed herein by reference, that ‘‘to use Section 8 (b) (2) as a substitute 
for conduct specifically covered in Section 8 (b) (4) (A) or (D) is to ignore 
the distinctions between these different types of union conduct, distinctions 
which seemed to Congress to warrant separate and different treatment in sepa- 
rate sections of the Act.’’ 


35 Morse: Brothers, et al. and Teamsters Local Union No. 324, etc., 118 
NLEB No. 172. 
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pressure on Musser was to compel him to recognize the 
striking Union in derogation of the certified representative 
of its employees; or to compel him to require his em- 
ployees to join the striking Union; or to fire his employees 
because of their nonmembership in the striking Union. We 
accordingly find that the Union violated Section 8 (b) (2) 
and 8 (b) (1) (A) of the Act by attempting to cause Mus- 
ser, through AGC, to violate Section 8 (a) (3). 


(ec) that AGC and the Union violated Sections 8 (a) (1), 
(2), and (3) and Sections 8 (b) (1) (A) and (2), respec- 
tively, by executing, implementing, and maintaining Sec- 
tion 12 and 3 of the 1955 Master Agreement. 


Section 12 of the 1955 Master Agreement requires that 
provision be made in any subcontract for the observance 
by the subcontractor of the terms of the 1955 Master 
Agreement. Section 3 provides that all ‘‘employees cov- 
ered by the Agreement’’ become and maintain membership 
in the Union within 31 days ‘‘following the beginning of 
their employment.’’ 


Members of the AGC, in the aggregate, perform more 
than 90% of the major heavy, highway, engineering and 
building construction work in a 46-county area, and sub- 
contract approximately 66% of the professional engineer- 
ing and field survey work performed. The parties stipu- 
lated that but for the inclusion of the subcontractors’ 
clauses in various contracts between the Union and the 
AGC, in effect between July 17, 1952, and July 21, 1955, 
Parker would have awarded subcontracts to Musser for 
field survey work on 13 different projects within that pe- 
riod and that Parker had informed Musser that it would 
be glad to award a subcontract provided Musser undertook 
to comply with Section 12 of the 1955 Master Agreement. 

The contention that this provision is legal because the 
Act does not proscribe discrimination by an employer of 
an employer ignores the Union’s role in determining the 
employer’s choice, the realities of the situation and even 
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the purposes to be accomplished by the Act. As the Su- 
preme Court said in the Radio Officer’s Union case: ** 


The policy of the Act is to insulate employees’ jobs 
from their organizational rights. Thus Sections 8 (a) 
(3) and 8 (b) (2) were designed to allow employees 
to freely exercise their right to join unions, be good, 
bad, or indifferent members, or abstain from joining 
any union without imperiling their livelihood. The 
only limitation Congress has chosen to impose on this 
right is specified in the proviso to Section 8 (a) (3) 
which authorized employers to enter into certain 
union security contracts, ... (Emphasis added.) 


In our view, Section 8 (a) (3) expressly provides 
against an agreement between an employer and a labor 
organization that employees of another employer shall be 
required by their agreement to become members of the 
contracting union.” The proviso to Section 8 (a) (3) 
limits a permissible union-security provision to an agree- 
ment with a labor organization: ‘‘(i) if such labor organi- 
zation is the representative of the employees as provided 
in section 9 (a), im the appropriate collective bargaining 
unit covered by such agreement when made ...’’ (Empha- 
sis added.) All requirements of this proviso must be met. 


16 Radio Officers’ Union v. N. L. B. B., 347 U.S. 17, 40 (1954). 


17 We note that the Trial Examiner in the Heating, Piping and Air Con- 
ditioning Contractors case (102 NLRB 1646, 1655, 1656, 1655) acknowledged 
that ‘Obviously one employer cannot make a union-shop agreement respect- 
ing the employees of another employer,’’ and rested his finding that a con- 
tractual agreement that all radiator enclosures be fabricated by companies 
who hired members of the Union did not violate 8 (a) (1) or 8 (b) (1) (A) 
or (2), with reference to the employees of a radiator fabricator, on the 
ground that pressure directed at the contracting employer could not cause 
the radiator fabricator to discriminate against its employees because Sec- 
tion 8 (a) (3) applies only to acts committed by an employer with respect 
to his own employees. This Board rejected this rationale (102 NLEB at 
1648) but found the requisite burden of proof not sustained. We agree with 
the trial Examiner that this case is distinguishable on its facts from Heating, 
Piping and Air Conditioning Contractors, etc., including the fact that the 
provision herein sought to obtain recognition for the Union from other em- 
ployers without regard for the choice of the employees of such employers. 
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And the Supreme Court has said, ‘‘No other discrimina- 
tion aimed at encouraging employees to join, retain mem- 
bership, or stay in good standing in a union is con- 
doned.’’?® The requirements of the proviso cannot be met 
in the application of an agreement to employees of em- 
ployers who are ‘‘not in the appropriate collective bar- 
gaining unit’’ at the time the contract is made. The union- 
security provision is therefore illegal. The mere execu- 
tion by an employer and a union of an agreement contain- 
ing unlawful union security provisions constitutes a viola- 
tion of Section 8 (a) (3) by the employer and 8 (b) (2) by 
the Union.® The inclusion of such provisions ‘‘is a form 
of discrimination in a condition of employment which 
tends to encourage or discourage membership in any labor 
organization;’’*° because, by entering into such an agree- 
ment, the union joins with the employer ‘‘in creating con- 
ditions which would result in future discrimination,’’™ 
thereby attempting to cause the employer to discriminate. 

The vice of the subcontractors’ clause does not end with 
the inclusion of the illegal union-security provision in the 
Master Contract. To hold that a labor organization which 
does not represent the employees of particular employers 
and an employer who does not directly employ such em- 
ployees may by contract impose a bargaining representa- 
tive not of their own choosing upon those employees and 
the terms and conditions of their employment with another 
employer is contrary to the basic objectives of the Act. 
Section 7 guarantees employees the right ‘‘to bargain col- 
lectively through representatives of their own choosing. 


18 Radio Officers’ Union v. N. L. B. B., 347 U. 8. 17, 41-42 (1954). 


19 The Great Atlantic g Pacific Tea Company, 81 NLRB 1052; Jones ¢ 
Laughlin Steel Corp., 83 NLRB 916; New York State Employers Association, 
Inc., 93 NLRB 127, enforced 196 F. 2d 78 (C. A. 2); Heating, Pipeing and 
Air Conditioning Contractors, etc., 102 NURB 1646; and Acme Mattress 
Company, 91 NLRB 1010, enforced 192 F. 2d 524 (C. A. 7). 


20 The Great Atlantic ¢ Pacific Tea Company, 81 NLRB 1052, at 1055. 
21 Acme Mattress Company, 91 NLRB 1010, at 1013. 
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Section 8 (a) (1), (2) and (3) prohibit an employer from 
foisting upon employees a bargaining representative not 
of their own choosing, contrary to their ‘‘organizational 
rights,’? and Section 8 (b) (1) (A) and (2) prohibit a 
labor organization from causing or attempting to cause 
him to do so, either by economic pressure or by contract 
provision. We accordingly regard the subcontractors’ 
clause as intrinsically illegal. It creates conditions for 
future wholesale discrimination. 

The General Counsel and the charging party except to 
the Trial Examiner’s further finding that the union-secur- 
ity provision and the subcontractors’ clause in the Master 
Contract did not constitute an attempt by the Union, in 
violation of Section 8 (b) (2), to cause Musser and other 
members of the Western Association to discriminate 
against their employees. The Trial Examiner dismissed 
this allegation because he thought the clause did not exert 
the type of pressure upon Musser to violate the Act as 
was created by the work stoppage at the Travis project. 
We disagree. The inclusion in the contract of both provi- 
sions is a reasonably calculated means to bring about 
economic pressure, applied through another employer, 
upon the subcontractor to achieve compliance with the 
illegal objectives involved. The question is not the type of 
pressure but whether the pressure was intended to cause 
@ violation of 8 (a) (3) and whether it was reasonably 
calculated to do so. Compliance by the employer with 
illegal provisions, under compulsion of contract, is as 
probable as compliance compelled by strike after breach of 
such contract provisions, as the facts in this very case 
involving Parker show. We would not base union re- 
sponsibility upon the willingness or unwillingness of an 
employer to abide by the terms of an illegal contract. 
Accordingly, we would find that the Union violated Section 
8 (b) (2) by attempting, through the subcontractors’ 


22 Morse Brothers, et al. and Teamsters Local Union No. $24, etc., 118 
NLRB No. 172. 
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clause in its contract with AGC, to cause Musser and 
other members of the Western Association, to violate 8 


(a) (3). 


Boyp Lreepom, CHarrman and Ase Murpock, MremBer: 


The facts in this case are not in dispute. As indicated 
above, a Joint Venture, composed of members of the AGC, 
was engaged in a construction project at the Travis Air 
Force Base. The Joint Venture engaged the services of 
Musser, a subcontractor, to perform certain field survey 
work. As members of the AGC the Joint Venture was 
bound by a collective bargaining agreement with the Re- 
spondent Union under which subcontractors, such as Mus- 
ser, were made subject to the terms and conditions of that 
agreement. On April 11, 1955, the Union protested to the 
Joint Venture that the contract was not being observed 
with regard to Musser’s technical engineers, referring spe- 
cifically to their pay scales, working conditions, and pay- 
ments into the Union’s health and welfare funds. The 
record shows that these employees were represented by 
another union, a condition that made Musser ineligible as 
a subcontractor to the Joint Venture under the provisions 
of its contract with the Respondent Union. On May 9 the 
Union engaged in a concerted work stoppage at the Travis 
project. On May 10, the Venture suspended Musser’s 
operations under the subcontract. 

It is the conclusion of the majority, reversing existing 
Board precedent, that this action of the Joint Venture con- 
stituted discrimination against Musser’s employees by 
the Joint Venture within the meaning of Section 8 (a) (3) 
and that the Union’s role in causing such action by the 
Joint Venture was violative of Section 8 (b) (2). In July 
and August 1956, scarcely more than a year ago, this 
Board, without a dissenting voice, issued two decisions * 


23 The Great Atlantic and Pacific Tea Company, 116 NLRB 943; United 
Association of Journeymen § Pipefitting Industry, etc., (Frick Company), 116 
NLRB 119. See also Los Angeles Building and Construction Trades Council, 
et al. (Standard Oil Co.), 105 NLEB 68; Carrier Corporation, 112 NLEB 1385. 
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which held that the mere existence of a contractual rela- 
tionship between a general contractor, such as the Joint 
Venture, and a subcontractor, such as Musser, did not 
vest sufficient control in the former over the latter’s em- 
ployees to warrant a finding that the general contractor 
by abrogating the subcontract had discriminated against 
these employees within the meaning of Section 8 (a) (3). 
These decisions are now summarily overruled by the ma- 
jority in the instant case. We cannot agree that prece- 
dents so recently established should be so lightly over- 
turned. Two members of the majority are now of the 
view that an employer can discriminate against employees 
of another employer within the meaning of Section 8 (a) 
(3) solely on the ground that he elects not to do business 
with the latter employer. The concurring member of the 
majority holds that a general contractor has as much con- 
trol over the employment status of his subcontractors’ 
employees as do the latter employers themselves. We do 
not believe that either of these views can prevail. The 
first is an extension of Section 8 (a (3) of the Act toa 
point never, in our opinion, intended by Congress. No 
decision of this Board or of any court stands for the 
extreme notion that an employer unlawfully discriminates 
against the employees of another employer merely by a 
cessation of business with that employer. We cannot agree 
with two of our colleagues that the historic, seventeen-year 
old Phelps Dodge decision, can reasonably be interpreted 
as precedent for such a novel conclusion. In that case the 
Respondent Company argued that the Board was without 
power under Section 10 (c) of the Act to order back pay 
and reinstatement to applicants for employment who had 
been discriminatorily denied employment. The Supreme 
Court pointed out that the broad definition of ‘‘employee’’ 
under Section 2 (3) of the Act was the result of ‘‘con- 
structions placed upon the Clayton Act and kindred state 
legislation in relation to the functions of workers’ organ- 
izations and the desire not to repeat those controversies.’’ 
313 U. S. 177, at page 192. The court went on to find that 
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the definition of ‘‘employee’’ under this Section of the 
Act as well as the definition of labor dispute under Section 
2 (9) ‘‘expressed the conviction of Congress ‘that dis- 
putes may arise regardless of whether the disputants 
stand in the proximate relation of employer and employee, 
and that self-organization of employees may extend be- 
yond a single plant or employer.’ ’’ (citation of legislative 
history omitted, emphasis added.) Ibid. It is clear, there- 
fore, that in this decision the Supreme Court, giving effect 
to the intent of Congress, held that an employer was in 
violation of Section 8 (a) (3) of the Act by denying em- 
ployment to persons who would have been his employees 
but for the unlawful discrimination. This finding was 
necessary, the court held, to protect employees in their 
right to be or become members of a labor organization 
before they are actually hired by a particular employer. 
Nothing in that decision, however, imposes a duty on an 
employer to do business or to cease doing business with 
another employer because of the union activity of the 
latter’s employees. Section 8 (a) (3), of course, forbids 
discrimination against employees to encourage or dis- 
courage union membership. But neither that Section of 
the Act nor any other Section forbids an employer to dis- 
criminate against employers. The Act does not forbid an 
employer to discriminate against landlords, storekeepers, 
mill owners, suppliers or other employers whom he might 
desire to patronize or boycott, because of the union or 
nonunion activity of their employees. Admittedly, the 
status of employees is affected by their employer’s success 
in obtaining or continuing contracts that will provide them 
with work. In some instances the fact that they are repre- 
sented by a particular union may well mean more contracts 
for their employer and, as a corollary, more work for 
them. In other instances the fact that his employees are 
organized may work to an employer’s detriment in seeking 
and obtaining new business. That is not to say, however, 
that Section 8 (a) (3) was designed to protect the business 
of employers who have yielded or refused to yield to the 
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demands of labor organizations for recognition and bar- 
gaining. To so hold would add a new dimension to this 
Section of the Act. If it were the purpose of Congress to 
protect employers from discrimination because of the 
union activity of their employees, then the prohibition in 
Section 8 (a) (3) as to employer conduct only might well 
have been broadened to forbid all persons to discriminate 
against other persons to encourage or discourage union 
activity. Certainly, the effect of discrimination against a 
particular employer because of the union activity of his 
employees is exactly the same whether the discriminator 
is an employer or a person with no employees o fhis own. 
By holding that discrimination against employers is equal 
to and a substitute for discrimination against employees 
two of our colleagues, in our opinion, have bridged a gap 
deliberately left open by Congress. 

The decision of the concurring member of the majority 
would reverse the 4 & P and Frick cases, supra, to the 
extent of finding factually, contrary to those decisions, 
that a general contractor does have sufficient control over 
his subcontractor’s employees to warrant the conclusion 
that the Joint Venture, in suspending Musser’s operations 
because of its agreement with the Respondent Union, vio- 
lated Section 8 (a) (3) as to Musser’s employees, This 
decision does not, however, purport to hold that the con- 
tract between the Joint Venture and the Union is itself a 
violation of the Act. The apparent ground for the dis- 
tinction is that the Joint Venture lawfully could agree to 
refuse to do business prospectively with subcontractors 
who would not abide by its contract with the Union, but 
that, having engaged such a subcontractor, it could not 
thereafter suspend the subcontractor to rectify its breach 
of contract. We do not believe that this distinction, is a 
valid one. Moreover, the abridgment gf Musser’s status 
as an independent contractor, responsible to the Joint 
Venture only for the proper performance of the work sub- 
contracted to him flies in the face of long established law 
on this subject. As the Supreme Court of the United 
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States has held, the fact that a general contractor is 
“‘doing business’? with a subcontractor does not derogate 
from the independence of either or subject the employees 
of one to the control of the other as an employer. This 
rule was clearly established by the Supreme Court in 
N. L. R. B. v. Denver Building & Construction Trades 
Council, 341 U. S. 675, at 689-690, reversing 186 F. 2d 326 
(C. A. D. C.), where the court said: 


We agree with the Board also in its conclusion that 
the fact that the contractor and subcontractor were 
engaged on the same construction project, and that 
the contractor had some supervision over the subcon- 
tractor’s work, did not eliminate the status of each 
as an independent contractor or make the employees 
of one the employees of the other. The business rela- 
tionship between independent contractors is too well 
established in the law to be overridden without clear 
language doing so. The Board found that the rela- 
tionship between Doose & Linter [the general con- 
tractor] and Gould & Preisner [the subcontractor] 


was one of ‘doing business’ and we find no adequate 
reason for upsetting that conclusion. 


This decision has been the heart and core of the Board’s 
and the courts’ secondary boycott findings in construction 
eases for more than six years. To find a violation of Sec- 
tion 8 (b) (4) (A) picketing at a construction project must 
be held secondary rather than primary activity. The de- 
cision of the Supreme Court in the Denver Building case, 
just cited, made it clear that a general contractor was a 
secondary or neutral employer with regard to a dispute 
between a subcontractor and a union. On that basis and 
that basis alone the Board has consistently found viola- 
tions of Section 8 (b) (4) (A) where picketing was di- 
rected against a general contractor to force him to cease 
doing business with a subcontractor. Indeed, the Board 
in this very controversy between the Union and Musser 
has entered a consent Order under which the Union is 
enjoined from engaging in a strike to force the Joint 
Venture to cease doing business with Musser. That Order 
is predicated upon the theory that the Joint Venture is an 
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unconcerned neutral employer not involved in Musser’s 
dispute with the Union. The decision of the concurring 
member of the majority, holding that the Joint Venture 
exercises sufficient control over the employees of Musser 
to be capable of violating Section 8 (a) (3) as to them, is, 
in our opinion, contrary to this extant Order and contrary 
to long established and judically approved law defining the 
independent status of general contractors and subcontrac- 
tors under Section 8 (b) (4) (A) of the Act. 

For: these reasons we would dismiss the complaint to 
the extent that it alleges the Joint Venture to have vio- 
lated Sections 8 (a) (1), (2) and (3) of the Act by its 
conduct in suspending Musser’s operations and executing, 
maintaining and implementing its collective bargaining 
agreement with the Respondent Union. For the same rea- 
sons we would dismiss the complaint to the extent that it 
alleges that the Respondent Union has violated Sections 
8 (b) (2) and 8 (b) (1) (A) with respect to its pressure 
on the Joint Venture. 

MemBER BEAN, concurring in part with MemsBers Ropcers 
and JENKINS and in part with Coamman Lreepom and Mem- 
BER Mvurpock. 

I agree with Members Rodgers and Jenkins in their 
findings that the AGC and the Union violated Sections 
8 (a) (1), (2) and (3) and Sections 8 (b) (1) (A) and (2), 
respectively, by effecting the removal of Musser’s em- 
plovees from the Travis project. In my opinion a finding 
that an employer-employee relationship exists is not a 
prequisite to a conclusion that an employee has been dis- 
criminated against in violation of Section 8 (a) (3) and 
(1) of the Act. In the instant case the AGC,” as general 


24 For the reasons stated in his dissenting opinion in the Carrier case, supra 
Member Murdock would also dismiss the complaint to the extent that it al- 
leges that the Union violated Sections 8 (b) (2) and 8 (b) (1) (A) with 
regard to its indirect pressure on Musser. Chairman Leedom would adhere 
to the majority decision in that case. 


25 For ithe purposes of this proceeding the Joint Venture, the actual general 
contractor on the project, acted on behalf of the AGC when removing Musser’s 
employees. 
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contractor at the Travis project where Musser employees 
were then employed, occupied a sufficiently close relation- 
ship with Musser’s employees and had sufficient control 
over their employment status on the project to warrant a 
finding that it violated Sections 8 (a) (3) and (1) by 
removing them from the project; realism requires the 
conclusion that a general contractor on a project on which 
subcontractors’ employees are actually employed is as 
much in control over those employees’ status on the proj- 
ect as are their direct employers and that the removal of 
such employees on the orier of the general contractor 
effectively terminates their employment at least so far as 
the work on the project is concerned. I would overrule 
the Frick and A & P cases, supra, to the extent that they 
require a closer relationship than here exists upon which 
to base a finding of a violation. 

However, in my view a general contractor should not be 
held to violate the Act by refusing or by agreeing to refuse 
to do business with prospective subcontractors because 
their employees are not members of a particular union. 
In such a situation the relationship between the general 
contractor and the anonymous persons whom the subcon- 
tractor might have placed on the job, is too remote and 
the merely possible effect on their no more than conceiv- 
able employment status of the general contractors’ refusal 
to do business with their employers, is entirely too specu- 
lative a factor upon which to base a finding of a violation 
of the Act. Accordingly, I join with Chairman Leedom 
and Member Murdock in finding that the execution, main- 
tenance and implementation of the 1955 Master Agree- 
ment, which requires that the AGC do business only with 
those subcontractors whose employees become members of 
the Union, does not violate the Act. 


ORDER 


Upon the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby orders that: 
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1. Northern California Chapter, The Associated General 
Contractors of America, Inc., and Central California 
Chapter, The Associated General Contractors of America, 
Inc., their respective officers, agents, successors and as- 
signs, shall: 


1. Cease and desist from: 


(a) Encouraging membership in the Union, or any other 
labor organization or discouraging membership in Engi- 
neers and Scientists of California or any other labor or- 
ganization by removing employees of subcontractors en- 
gaged on its construction projects or in any other manner 
discriminating against employees in regard to their hire 
or tenure of employment or any terms or conditions of 
employment. 


(b) In any like or related manner interfering with, re- 
straining or coercing employees in the exercise of their 
right to self organization, to form, join or assist Engineers 
and Scientists of California or any other labor organiza- 
tion, to bargain collectively through representatives of 
their own choosing, to engage in concerted activities for 
the purpose of collective bargaining or other mutual aid 
or protection, and to refrain from any or all such activi- 
ties, except to the extent that such right may be affected 
by an agreement requiring membership in a labor organi- 
zation as a condition of employment, as authorized in Sec- 
tion 8 (a) (3) of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the purposes of the Act. 


(a) Jointly and severally with Operating Engineers, 
Local Union No. 3, of the International Union of Operat- 
ing Engineers, AFL-CIO, make whole Edward A. Liss, 
Pierre Aldax, Dean M. Coats and Edward J. Kresinski in 
the manner and according to the method set forth in Sec- 
tion entitled ‘‘The remedy’’ in the Intermediate Report. 
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(b) Post in conspicuous places at their principal offices 
in San Francisco, California, including places where notices 
to their members are customarily posted, copies of the 
notice attached hereto and marked Appendix A.* Copies 
of said notice, to be furnished by the Regional Director of 
the Twentieth Region of the Board, shall, after being signed 
by a duly authorized representative of each of the Respond- 
ents, Northern California Chapter, The Associated General 
Contractors of America, Inc. and Central California Chap- 
ter, The Associated General Contractors of America, Inc., 
be posted by such Respondents immediately upon receipt 
thereof and maintained by them for 60 consecutive days 
thereafter. Reasonable steps shall be taken by the said 
Respondents to insure that said notices are not altered, de- 
faced, or covered by any other material; 


(c) Upon receipt of copies of said Appendix A from 
the said Regional Director, forthwith serve a signed copy 
thereof upon each of their members and every firm, part- 


nership, corporation, association, individual, or other em- 
ployer, whom they represent for the purposes of collective 
bargaining. Such service may be effected by mailing the 
said copy of Appendix A in an envelope properly addressed 
and with proper postage to each such member, firm, part- 
nership, corporation, association, individual, or other em- 
ployer; 


(d) Notify the Regional Director for the Twentieth Re- 
gion in writing within ten (10) days from the date of this 
Order what steps they have taken to comply herewith. 


2. Operating Engineers, Local Union No. 3 of the Inter- 
national Union of Operating Engineers, AIL-CIO, its 
officers, agents, successors and assigns shall: 


26 In the event that this Order is enforced by a decree of the United States 
Court of Appeals there shall be substituted for the words ‘‘PURSUANT TO A 
DECISION AND ORDER’’ the words ‘‘PURSUANT TO A DECREE OF 
A UNITED STATES COURT OF APPEALS, ENFORCING AN ORDER.’’ 
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1. Cease and desist from: 


(a) Causing or attempting to cause the Joint Venture 
or either of the Respondents, Northern California Chapter, 
The Associated General Contractors of America, Inc., Cen- 
tral California Chapter, The Associated General Contrac- 
tors of America, Inc., or any of the members of these Re- 
spondents, or any other employers or associations repre- 
sented ‘by such Respondents, to discriminate against any 
employees in violation of Section 8 (a) (3) of the Act; 


(b) Attempting to cause St. Maurice, Helmkamp & Mus- 
ser, or any other employer, to discriminate against any 
employees in violation of Section 8 (a) (3) of the Act; 


(c) In any like or related manner restraining or coerc- 
ing employees in the exercise of their right to self-organi- 
zation,'to form, join or assist any labor organization, to 
join or assist Engineers and Scientists of California, mem- 
bers of Engineers and Scientists of America, to bargain col- 
lectively through representatives of their own choosing, to 
engage! in concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and to re- 
frain from any or all such activities, except to the extent 
that such right may be affected by an agreement, requiring 
membership in a labor organization as a condition of em- 
ployment, as authorized in Section 8 (a) (3) of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Jointly and severally with Northern California Chap- 
ter, The Associated General Contractors of America, Inc., 
and Central California Chapter, The Associated General 
Contractors of America, Inc., make whole Edward A. Liss, 
Pierre Aldax, Dean M. Coats, and Edward J. Kresinski in 
the manner and according to the method set forth in the 
Section entitled ‘‘The remedy’’, in the Intermediate Re- 
port. 
(b) Post in conspicuous places at its usual membership 
meeting places and dispatching offices in San Francisco and 
elsewhere in the State of California, including places where 
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notices to members are customarily posted, copies of the 
notice attached hereto and marked Appendix B.** Copies 
of said notice, to be furnished by the Regional Director 
of the Twentieth Region of the Board, shall, after being 
signed by a duly authorized representative of the Respond- 
ent, Operating Engineers, Local Union No. 3 of the Inter- 
national Union of Operating Engineers, AFL-CIO, be 
posted by such Respondent immediately upon receipt there- 
of and maintained by it for 60 consecutive days thereafter. 
Reasonable steps shall be taken by it to insure that said 
notices are not altered, defaced, or covered by any other 
material; 


(c) Forthwith return a signed copy to the said Regional 
Director, so that he may make copies thereof and give them 
to the Joint Venture for conspicuous posting, if the latter 
be willing, at its office or other headquarters at the con- 
struction project at Travis Air Base for a period of 60 
consecutive days, and to the Respondents, Northern Cali- 
fornia Chapter, The Associated General Contractors of 


America, Inc., and Central California Chapter, The As- 
sociated General Contractors of America, Inc., for posting 
and service of such copies of Appendix B, provided such 
Respondents are willing, in the same manner and to the 
same extent as the said Respondents are required to post 
and serve copies of Appendix A; 


(d) Notify the Regional Director for the Twentieth Re- 
gion in writing within ten (10) days from the date of this 
Order what steps it has taken to comply herewith. 


Dated, Washington, D. C., December 16, 1957. 


Pure Ray Ropcers, Member 

SrepHen S. Bean, Member 

JosepH ALTon JENKINS, Member 
National Labor Relations Board 


27 In the event that this Order is enforced by a decree of the United States 
Court of Appeals there shall be substituted for the words ‘‘PURSUANT TO 
A DECISION AND ORDER’? the words ‘‘PURSUANT TO A DECREE OF 
A UNITED STATES COURT OF APPEALS, ENFORCING AN ORDER.’’ 
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Ir Is FurrHer Orperep that the allegations of the com- 
plaint that by ‘‘executing, maintaining and enforcing,’’ 
Section No. 3 and Section No. 12 of the 1955 Master Agree- 
ment, the Respondents violated Sections 8 (a) (1) (2) & 
(3) and Sections 8 (b) (1) (A) & (2) be, and they hereby 
are dismissed. 


Dated, Washington, D. C., December 16, 1957. 


Boxp Leepom, Chairman 
ABE Murpockx, Member 
STEPHEN 8. Bean, Member 
National Labor Relations Board 
(Sear) 


APPENDIX A 


Notice’ to Our MEMBERS anD ALL OTHER EMPLOYERS AND 
ORGANIZATIONS REPRESENTED BY Us PURSUANT TO A 
DECISION AND ORDER 


of the National Labor Relations Board, and in order to ef- 
fectuate the policies of the National Labor Relations Act, 
we hereby notify our members and all other employers 
and organizations represented by us that; 


We Wut Nor encourage membership in OPERATING 
Eneineers Locau Union No. 3, of Tae Ivrernationau 
Union oF Operatine Encrneers, AFL-CIO, or any other 
labor organization, or discourage membership in Engi- 
neers and Scientists of California, member of Engi- 
neers and Scientists of America, or any other labor 
organization by removing employees of subcontractors 
engaged on construction projects of our members or in 
any other manner discriminate against employees in 
regard to their hire or tenure of employment or any 
terms or conditions of employment. 

We Wut Nor, in any like or related manner inter- 
fere with, restrain or coerce employees in the exercise 
of their right to self organization, to form, join or as- 
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sist Engineers and Scientists of California, member 
of Engineers and Scientists of America, or any other 
labor organization, to bargain collectively through rep- 
resentatives of their own choosing, to engage in con- 
eerted activities for the purpose of collective bargain- 
ing or other mutual aid or protection and to refrain 
from any or all such activities, except to the extent 
that such right might be affected by an agreement 
requiring membership in a labor organization as a 
condition of employment, as authorized in Section 8 
(a) (3) of the Act. 

We Wrz jointly and severally with OpreraTING En- 
gingers, Loca Union No. 3 oF Tue INTERNATIONAL 
Union or Operatine Encrneers, AFL-CIO, make whole 
Edward A. Liss, Pierre Aldax, Dean M. Coats and 
Edward J. Kresinski for any loss of pay they suffered 
as a result of the discrimination against them. 


NorTHERN CaLirornia CHAP- 
Ter, THE ASSOCIATED GEN- 
ERAL CoNTRACTORS OF AMER- 
ca, Inc. 


(Representative) (Title) 


CentTRAL CALIFORNIA CHAPTER, 
Tue ASSOCIATED GENERAL 
ConrTracTors OF AMERICA, 
Inc. 


Pate 
Sp a 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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APPENDIX B 


Notice To Our MEMBERS aND ALL OTHER EMPLOYEES REPRE- 
SENTED By Us Pursuant To a DECISION AND ORDER 


of the: National Labor Relations Board and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our members and all other employees rep- 
resented by us that: 


We Wut Nor cause or attempt to cause the Jornt 
VenTURE, NoRTHERN CaLirorNiA CHaprer, THE Asso- 
ClaTED GENERAL Contractors oF AmeErIcA, Inc., CEN- 
TRAL CALIFORNIA CHapreR, THE ASSOCIATED GENERAL 
Contractors oF America, Inc., or any of their mem- 
bers, or any other employers or organizations repre- 
sented by such Cuaprers, or either of them, to discrimi- 
nate against any employees in violation of Section 8 
(a) (3) of the National Labor Relations Act. 

We Wut Nor attempt to cause St. Maurice, Hetm- 
Kamp & Musser or any other employer, to discriminate 
against any employees in violation of Section 8 (a) (3) 
of the National Labor Relations Act. 

We Wax Not in any like or related manner restrain 
or coerce employees in the exercise of their right to 
self-organization, to form, join or assist any labor or- 
ganization, to join or assist ENGINEERS AND SCIENTISTS 
or CaLirornia, member of ENnGIneers aNnp ScrenrTIsts 
or America, to bargain collectively through represen- 
tatives of their own choosing, to engage in concerted 
activities for the purpose of collective bargaining or 
other mutual aid or protection, and to refrain from any 
or all such activities, except to the extent that such 
right may be affected by an agreement requiring mem- 
bership in a labor organization as a condition of em- 
ployment, as authorized in Section 8 (a) (3) of the 
Act. 

We W111 jointly and severally with NortHern Cati- 
FORNIA CHAPTER THE ASSOCIATED GENERAL CONTRACTORS 
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or America, INc. AND CENTRAL CALIFORNIA CHAPTER, 
Tue AssociaTED GENERAL CONTRACTORS OF AMERICA, 
Inc., make whole Epwarp A. Liss, Prerre Atpax, Dean 
M. Coats, and Epwarp J. Kresinsk1 for any loss of pay 
they suffered as a result of discrimination against 
them. 


OperatTinc Encineers, Locan 
No. 3 or THE INTERNATIONAL 
Union oF Operatine Ener- 
weEERS, AFL-CIO 

(Labor Organization) 


Dated: a 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered by 
any other material. 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


OperRATING ENGINEERS Loca Union No. 3 or THE INTERNaA- 
TIONAL UNION oF OPERATING ENGINEERS, 
Petitioner, 
vs. 


NationaL Lasor Rexations Boarp, 
Respondent. 


Petition for Review of Decision and Order of the National Labor 
Relations Board 
To THE HoNnoRABLE JUDGES OF THE Unrrep States Court or 
APPEALS FOR THE District or CoLUMBIA CIRCUIT: 


Comes now Operating Engineers Local Union No. 3 of 
the International Union of Operating Engineers AFL-CIO, 
a labor organization and files its petition pursuant to the 
provisions of the Labor Management Relations Act of 
1947 as amended (Chapter 20, 61 Stat. 136 et seg.; 29 USCA 
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§ 141 et seq.) hereinafter referred to as the Act, for the 
review of the Decision and Order of the National Labor 
Relations Board entered in Washington, D. C. on the 16th 
day of December, 1957 in NLRB consolidated cases 20-CA 
1123 and 20-CB-407 ordering and directing that Employer 
Respondents and petitioner cease and desist from certain 
alleged violations of Section 8 (a) (1), (2) and (3) and 8 
(b) (1) (A) and (2) respectively of the Act and that cer- 
tain allegation of the complaint with respect to certain 
other alleged violations of Section 8 (a) (1) (2) and (3) and 
Section 8 (b) 1(A) and (2) of the Act respectively be dis- 
missed, and respectfully represents to this Court as fol- 
lows: 


I 
JURISDICTION 


The petitioner is a labor organization within the mean- 
ing of the Act with its principal office in the City and County 
of San Francisco, State of California. 

The respondent, National Labor Relations Board, here- 
inafter referred to as the Board, is an agency of the United 
States of America, originally created pursuant to an act 
of Congress dated July 5, 1935 commonly known as the 
National Labor Relations Act (Chapter 372, 49 Stat. 451; 
29 U. S. C. $153) and continued in existence under the 
Labor Management Relations Act of 1947 as amended 
(chapter 20, 61 Stat. 139; 29 U. S. C. § 153) that the prin- 
cipal office of said Board is in Washington, D. C. within 
the jurisdiction of this court; that all of the acts and con- 
duct constituting the alleged unfair labor practices with 
which petitioner is charged occurred in the State of Cali- 
fornia, that accordingly this Court has jurisdiction to hear 
this petition by reason of Section 10(f) of the Act (29 
U. S. C. § 160(f). 
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II 


STATEMENT OF PROCEEDINGS 


(a) Fine or CxHarces: that on September 30, 1955 St. 
Maurice Helmkamp & Musser, a partnership, filed with the 
20th Regional office of the Board in the City and County 
of San Francisco, State of California two unfair labor 
practice charges—one numbered 20-CA 1123 against the 
Employer Associations Respondents and another numbered 
20-CB-407 against Respondent Union Petitioner herein 
charging certain alleged violations of 8 (a) (1) (a) and (3) 
and 8 (b) (1) (A) and (2) respectively of the Act. 


(b) Orper oF ConsoLtmation: On September 30, 1955 
the Regional Director of the 20th Region of the Board 
issued its Order Consolidating Cases 20-CA-1123 and 20- 
CB-407 and Notice of Consolidated Hearing. 


(c) ConsoLmpaTED CompPLaInT anp Its Contents. On 
September 30, 1955 the Board issued its Consolidated Com- 


plaint in substance alleging: 


1. That the enforcing of the sub-contractor clause, Sec- 
tion 12 of the 1954 Master Agreement: 


Section No. 12. Apprication ro Sus-ConTrRactors. 


‘<The term and conditions of this Agreement inso- 
far as it affects Employer and the individual employer 
shall apply to any sub-contractor under the control of, 
or working under contract with such employer on any 
work covered by this agreement, and said sub-con- 
tractor with respect to such work shall be considered 
as an individual employer covered hereby.’’ 


and the execution, maintenance and enforcement of the 
sub-contractor clause, Section 12 of the 1955 Master Agree- 
ment: 


Section No. 12. Apprication to Sus-ConTRAcTORS. 


‘‘The terms and conditions of this Agreement inso- 
far as it affects Employer and the individual employer 
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shall apply equally to any sub-contractor under the 
control of, or working under contract with such em- 
ployer on any work covered by this Agreement, and 
said sub-contractor with respect to such work shall be 
considered the same as an individual employer covered 
hereby. 

That if an individual employer shall sub-contract 
work as herein defined, provision shall be made in 
such sub-contract for the observance by said sub- 
contractor of the terms of this Agreement. 

A sub-contractor is defined as any person, other 
than an employee covered by this agreement, firm or 
corporation who agrees, orally or in writing, to per- 
form for or on behalf of an individual employer any 
part or portion of the work covered by this Agree- 
ment,”’ 


(1) Respondent Employer Associations is a violation of 
section 8 (a) (1), (2) and (3) of the Act, and i. i. Respond- 
ent Union Petitioner herein is a violation of Section 8 (b) 
(1) and (2) of the Act. 


2. That the execution, maintenance and enforcement of 
the sub-contractor clause, Section 12 and the Union Shop 
Clause, Section 3 of the 1955 Master Agreement 


All Employees covered by this Agreement shall be 
required, as a condition of employment, to apply for 
and become members of, and to maintain membership 
in the Union within thirty-one (31) days following the 
beginning of their, employment or the effective date 
of ‘this clause, whichever is later. This clause shall 
be effective on June 15, 1955, and shall be enforce- 
able to the extent permitted by law. 

The Union recognizes its obligation and therefore 
assumes full responsibility to every. employee dis- 
charged under the provisions of the paragraph last 
above set out as a written request from the Union to 
the individual employer of the employee. 


by the Respondent Employer Associations and the Re- 
spondent Union petitioner herein respectively is in viola- 
tion of the same above noted sections of the Act. 
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(d) ANSWER anv Its Contents: The petitioner answered 
in substance by denying the commission of any alleged 
unfair labor practice and affirmatively alleged in substance 
that the employees were withdrawn by reason of a viola- 
tion of the collective bargaining agreement and were re- 
turned to work the following day on the agreement of the 
Individual Employer involved to conform to the collective 
bargaining agreement to which he was bound as a member 
of one of the Respondent Employer Associations. 

Petitioner also answered by way of an affirmative de- 
fense in substance that the nature of the Building and 
Construction industry and the employment therein is such 
that the protection of the job opportunities of employees 
engaged therein, 7.e., the quantum of work to be made avail- 
able to and performed by such employees, has historically 
been, and properly so, the subject of collective bargaining 
in the industry. 

Negotiations concerning the subject matter involved in 
the sub-contractor clause, 2.e., the quantum of work to be 
made available to, and to be performed by, the employees 
covered by the agreements complained of is a lawful ex- 
ercise of the rights secured to employees by Section 7 of 
the Act (29 U. 8. C. 157) to obtain which they may engage 
in a labor dispute within the meaning of the Act. 

A refusal to collectively bargain within the meaning of 
Section 8 (d) of the Act (29 U. S. C. 158 (d)) concerning 
the subject matter of the sub-contractor clause, 7.e., the 
quantum of work to be made available to, and to be per- 
formed by, the employees covered by the agreements com- 
plained of would be a violation of Section 8 (a) 5 of the 
Act (29 U. 8. C. 158 (a) (5)) if the employer were the 
party so refusing and 8 (b) (3) (29 U.S. C. 158 (b) (3)) 
if the Labor Organization were the party so refusing. 

To. permit an employer to sub-contract at will in the 
Building and Construction industry would be to place the 
size, composition and very existence of every appropriate 
unit for collective bargaining in the construction industry 
within the sole and exclusive control of the employer, in- 
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dividual or association, who, individually or individually 
as an association member, need not perform any of the 
work covered by a particular collective bargaining agree- 
ment but sub-contract out such work in its entirety. 


(e) Proceepincs Brerore THE TriraL Examiner: That 
thereafter commencing on the 24th day of October, 1955 a 
hearing was held before Herman Marks, Esq., Trial Ex- 
aminer, in the City and County of San Francisco, State of 
California, and that on or about the 14th day of March, 
1956 the said Trial Examiner made and entered his Inter- 
mediate Report and Recommended Order, and filed the 
same with the National Labor Relations Board, in which 
Report he found and concluded as follows: 


1. That by enforcing the subcontractor clause, Section 
12 of the 1954 Agreement— 


(a) Respondent Associations have violated Section 
8 (a) 3 of the Act, and 


(b) Respondent Union Petitioner herein has violated 
Section 8 (b) 2 of the Act. 


2. That by agreeing to and maintaining Section 12 in 
the 1955 Agreement— 


(a) Respondent Associations have violated Sections 
| §8 (a) (1), 8 (a) 2 and 8 (a) 3 of the Act. 


(b) Respondent Union petitioner herein has violated 
Section 8 (b) (1) (A) and 8 (b) (2) of the Act. 


3. That by agreeing to and maintaining the Union Se- 
curity provision (a portion of Section 3 of the 1955 Agree- 
ment) 


(a) Respondent Associations have violated Sections 
8 © (1), 8 (a) (2) and 8 (a) (3) of the Act, 
an 


(b) Respondent Union petitioner herein has violated 
— Section 8 (b) (1) (A) and 8 (b) (2) of the Act. 
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4. That the activities of Respondent Associations con- 
stituted contributing support to Respondent Union in viola- 
tion of Section 8 (a) 2 of the Act. 


do. That the activities of Respondent Associations and 
Respondent Union Petitioner herein constituted interfer- 
ence, restraint and coercion of employees in the exercise of 
rights guaranteed them in Section 7 of the Act, and a 
violation of 8 (a) 1 of the Act by the Respondent Associa- 
tion and 8 (b) (1) (A) by the Respondent Union. 


(f) OnpeR TRANSFERRING CasE To THE NatTionaL LaBor 
Rexations Boarp: That thereafter on or about the 14th 
day of March, 1956, subsequent to the filing of the Report 
of said Trial Examiner, the National Labor Relations 
Board made and entered its Order transferring the said 
ease to said Board and continuing said case before the 
same. 


(g) Frmine Ossecrions anp Brier: That thereafter on 
or about the 8th day of May, 1956 this petitioner filed its 
exceptions to said Intermediate Report and Recommended 
Order, Findings of Fact, Conclusions of Law, and Recom- 
mendations of the Trial Examiner, its request (Motion) 
for an Order permitting oral argument (which request was 
ignored) and its written Memorandum In Support of its 
Exceptions. That on or about the same date the Northern 
California Chapter, The Associated General Contractors 
of America, Inc., and the Central California Chapter, The 
Associated General Contractors of America, Inc., filed 
their exceptions to said Intermediate Report and Recom- 
mended Order. That thereafter on or about May 22, 1956 
Respondent Union petitioner herein filed its brief with the 
National Labor Relations Board in Washington, D. C., and 
“‘errata’’ referring to a typographical error in the excep- 
tions, copies of which were served upon the attorneys for 
all participating parties, the Regional Board, attorneys 
for the charging parties, attorney for the Respondent As- 
sociations and Herman Marks, Esq., Trial Examiner. 
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(h) Orper anp Decision or THE Boarp: That thereafter 
on the'l6th day of December, 1957 the Board entered its 
Decision and Order in the above-entitled cause. 

Said Decision and Order found and held that— 


1. Respondent Association and Respondent Union Peti- 
tioner ‘herein violated Section 8 (a) (1) 2 and (3) and 
Section 8 (b) (1) (A) and (2) respectively by effecting the 
removal of employees of the charging Employer, a sub-con- 
tractor of an Individual Employer, a member of one of 
Respondent Associations. 


2. Respondent Association and Respondent Union Peti- 
tioner herein did not violate Section 8 (a) (1) (2) and (3) 
and Section 8 (b) (1) (A) and (2) respectively by execut- 
ing, maintaining and enforcing Sections No. 3 and No. 12 
of the 1955 Master Agreement. 

Said Decision and Order required petitioner to cease 
and desist from certain alleged unfair labor practices, to 
post the usual notices, to make certain payments to certain 
employees of the charging party and to notify the Regional 
Director for the Twentieth Region of the Board of peti- 
tioner’s steps taken to comply therewith. 


Tit 
GEOUNDS FoR REVIEW 


Petitioner respectfully seeks court review of said De- 
cision and Order of the Board upon the following grounds: 


1. That insofar as said Decision and Order of the Board 
found this petitioner had violated the Act, said finding, 
decision and order are not supported by substantial evi- 
dence on the record considered as a whole, and are in fact 
contrary to the evidence. 


2. That msofar as said Decision and Order found this 
petitioner had violated the Act said Decision and Order 
are contrary to law. 


3. That insofar as said Decision and Order found this 
petitioner had violated the Act said opinion of the Board 
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in said Decision and Order is based upon an improper 
construction and interpretation of the law. 


WHEREFORE, petitioner petitions this court for a review 
of the Decision and Order of the Board dated December 
16, 1957, and prays: 


1. That a copy of this petition and of the process of this 
court be served upon the respondent National Labor Re- 
lations Board as provided by Section 10 (f) of the Act. 


2. That the Board be directed and required by an ap- 
propriate order of this court, forthwith, to certify and 
file with this court pursuant to Section 10 (j) of the Act 
a transcript of the entire record in the proceedings in- 
cluding therein the Trial Examiner’s Intermediate Report, 
all exhibits and the original of the charges filed with the 
Board from which the complaint was formulated and issued 
and the transcript of the testimony and proceedings at the 
hearing before the Trial Examiner. 


3. That this petition for review be preferred and heard 
and determined expeditiously as provided in Section 10(i) 
of the Act. 


4. That the said Decision and Order and the mandatory 
and injunction requirements thereof as to petitioner be 
each and in all respects annulled, vacated and set aside 
except as to the portion thereof ordering the dismissal 
of certain allegations in said complaint. 


5. That the Board be ordered and directed to dismiss 
the complaint and proceedings. 


6. That petitioner shall have such other and further 
relief as may be just and proper in the premises. 


Datep at San Francisco, California, the 13th day of Janu- 
ary, 1958. 


J. ALBERT WOLL 

RicHarp H. Frank 

P. H. McCarrny, Jr. 
Attorneys for Petitioner. 
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UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


No. 14,298 


Opreratinc Encineers Locat Union No. 3 or THE INTERNA- 
TIONAL UNION OF OPERATING ENGINEERS, 
Petitioner, 
v. 


NationaL Lasor Retations Boarp, 
Respondent. 


Answer of the National Labor Relations Board to Petition to 
Review and Set Aside Its Order and Request for Enforce- 
ment of Said Order 

To rHt HonoraBLE, THE JUDGES OF THE UNITED STATES 
Court oF APPEALS FOR THE District oF CoLuMBIA Cir- 
CUIT: 

The National Labor Relations Board, by its Associate 
General Counsel, pursuant to the National Labor Relations 
Act, asiamended (61 Stat. 136, 29 U.S. C., See. 151 e¢ seq.), 
(hereinafter called the Act) files this Answer to the peti- 
tion to review and set aside that portion of the Board or- 
der issued against petitioner on December 16, 1957. 


1. The Board admits the allegations in Section I, under 
the title of ‘‘jurisdiction’’, of the petition to review. 


2. With respect to the allegations contained in Section 
Il, entitled ‘‘Statement of Proceedings’’, of the petition 
to review an order of the National Labor Relations Board, 
the Board prays reference to the certified transcript of 
record for a full and exact statement of the proceedings be- 
fore the Board, for a full and exact statement of the plead- 
ings, evidence, findings of fact, conclusions of law, and 
Order of the Board, and all other proceedings had in this 
matter. 


3. The Board denies each and every allegation of error 
contained in Section III, entitled ‘‘Grounds for Review’’. 
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4. Further answering, the Board avers that the proceed- 
ings had before it, the findings of fact, conclusions of law, 
and order of the Board were and are in all respects valid 
and proper under the Act, and, pursuant to Section 10 (e) 
of the Act, respectfully requests this Honorable Court to 
enforce the Board’s order issued against petitioner in the 
consolidated proceeding designated on the records of the 
Board as, ‘‘Northern California Chapter, The Associated 
General Contractors of America, Inc., Central California 
Chapter, The Associated General Contractors of America, 
Inc., and Their Regular Members and St. Maurice, Helm- 
kamp & Musser, Case No. 20-CA-1123; and Operating Engi- 
neers, Local Union No. 3 of the International Union of 
Operating Engineers, AFL-CIO and St. Maurice, Helm- 
kamp & Musser, Case No. 20-CB-407’’. 

In support of this request for enforcement, the Board 
shows that: 


1. After due proceedings in the said matter, the Board 
on December 16, 1957, entered its findings of fact and con- 


clusions of law, and issued its order directed to petitioner, 
its officers, agents, successors and assigns. 


2. The same day said decision and order was served 
upon the petitioner. 


3. Pursuant to Sections 10 (e) and (f) of the Act, and 
Rule 38 (g) of this Court, the Board is certifying and filing 
with this Court a certified record of all documents, tran- 
scripts of testimony, exhibits and other material compris- 
ing the entire record of the proceedings before the Board 
upon which the said order was entered, which includes the 
pleadings, testimony and evidence, findings of fact, con- 
clusions of law, and the order of the Board sought to be 
enforced. 


Wuenrerore, the Board prays that this Honorable Court 
cause notice of the filing of this Answer and request for 
enforcement to be served upon petitioner, and that this 
Court make and enter a decree denying the petition to re- 

















154 


view and set aside and enforcing in full that portion of 
the Board’s order directed against petitioner. 


/s/ Tuomas J. McDermorr 
Thomas J. McDermott 
Associate General Counsel, 
National Labor Relations 
Board 
Dated at Washington, D. C. 
this 28th day of February, 1958. 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


Sr. Maurice, Hetmxamp anp Musser, a California 
partnership, Petitioner, 


Vv. 


Nationa, Lasor Retations Boarp, Respondent. 


Petition to Review and Set Aside an Order of the 
National Labor Relations Board 


To the Honorable Judges of the United States Cowt 
of Appeals for the Ninth Circuit: 


Petitioner believing itself to be aggrieved by a certain 
final order entered on the 19th day of December, 1957, by 
Respondent National Labor Relations Board, herein called 
the ‘‘Board’’, in a consolidated proceeding in which Peti- 
tioner was the charging party, which proceeding is 
designated on the records of the Board as Northern ‘Cali- 
fornia Chapter, The Associated General Contractors of 
America, Inc., Central California Chapter, The Associated 
General Contractors of America, Inc., and their Regular 
Members (hereinafter sometimes referred to collectively as 
‘*AGC’’) and St. Maurice, Helmkamp & Musser (Petitioner 
herein), Case No. 20-CA-1123; and Operating Engineers, 
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Local Union No. 3.of the International Union of Operating 
Engineers, AFL-CIO (hereinafter sometimes referred to as 
‘‘Local No. 3” or ‘“‘Union’’), and St. Maurice, Helmkamp 
& Musser (Petitioner herein), Case No. 20-CB-407, respect- 
fully petitions this Honorable Court to review and set aside 
that portion of said order which dismisses certain allega- 
tions of the complaint of the General Counsel of the Board, 
and in support of its petition, respectfully shows: 


1. That Petitioner, a California partnership, is an em- 
ployer engaged in performing professional engineering 
and field survey work within this judicial circuit. 


2. That the unfair labor practices involved in the above- 
entitled proceeding were alleged to have been engaged in 
by said AGC and said Union in this judicial circuit. 


3. That said AGC and the charging party (Petitioner 
herein) are employers within the meaning of Section 2(2) 
of the National Labor Relations Act as amended (61 Stat. 
136, 21 USC., Supp. ITI, Sees. 151, et seq.), hereinafter 
called the Act; that said AGC is engaged in an industry 
affecting commerce within the meaning of Section 2(6) 
and (7) .of the Act; that the alleged unfair labor practices 
affect commerce within the meaning of said Section 2(6) 
and (7) of the Act; that said Union is a labor organization 
within the meaning of Section 2(5) of the Act; and that the 
Board has so found. 


4. That by virtue of Section 10(e) and (f) of the Act this 
Court has jurisdiction of the petition herein and of this 
request for review. 


5. Upon amended charges filed by Petitioner on or about 
September 30, 1955, the General Counsel of the Board, on 
behalf of the Board, issued a consolidated complaint 
against AGC and Local No. 3, alleging that said AGC and 
said Local No. 3 had engaged in certam unfair labor 
practices affecting commerce within the meaning of 
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Sections 8(a)(1), (2), (3) and 8(b)(1)A and (2) of the 
Act. 


6. A hearing was held at San Francisco, California, on 
October 24, 25, 26 and December 5 and 6, 1955, before 
Herman Marx, the duly designated Trial Examiner, who 
issued his Intermediate Report on March 14, 1956, con- 
taining’ findings of fact, conclusions of law, and recom- 
mending, inter alia, that aforesaid AGC and Local No. 3 
cease and desist from: 


(a) Maintaining or giving effect to Section No. 12 (the 
subcontractor clause) of their collective bargaining agree- 
ment dated June 15, 1955 (hereinafter referred to as 
‘‘Master Agreement”’) ; 


(b) Maintaining or giving effect to Section No. 3(a) 
(the Preferential Hiring and Union Security clause) of the 
said Master Agreement with respect to any employees not 
in the employ of said AGC or any of their employer- 


members, and whom Local No. 3 has no right to represent 
for the purposes of collective bargaining. 


7. Exceptions and briefs were timely filed with the Board 
by all parties. On December 19, 1957, the Board issued 
its decision and order. 


8. The portion of the order objected to, and concerning 
which Petitioner believes itself to be aggrieved, consists 
of the order, supported by an opinion joined in by two 
Board members and by the separate opinion of a third 
Board member, concurring in part, rejecting the aforesaid 
recommendations of the Trial Examiner, and his con- 
clusions of law relating thereto, and dismissing the 
complaint in so far as it alleges that execution, main- 
tenance and implementation of said Master Agreement 
constitute violations of Sections 8(a)(1), (2), (3) and 
8(b)(1) (A) and (2) of the Act by AGC and Local No. 3, 
respectively. 
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9. The Board’s decision and order are final and petitioner 
has no further remedy before the Board. 


SPECIFICATION OF ERRoRS 
AND 
STATEMENT OF Pornts RELIED On 


The aforesaid portion of the order of the Board objected 
to by Petitioner is in contravention of the National Labor 
Relations Act as amended; is erroneous as a matter of law 
and is beyond the power of the Board. Said order should 
be reviewed and set aside by this Honorable Court for the 
following reasons: 


(1) The Board has erred in its ruling that execution, 
maintenance and implementation of said Section 12 (the 
subcontractor clause) of said 1955 Master Agreement do 
not constitute violations of Sections 8(a) (1), (2), (3) of 
the Act by AGC and 8(b)(1)(A) and (2) of the Act by 
Local No. 3. 


(2) The Board has erred in its ruling that execution, 
maintenance and implementation of said Section 12 together 
with Section 3(a) (the Preferential Hiring and Union 
Security clause) of the aforesaid Master Agreement, do 
not constitute violations of Sections 8(a)(1), (2), (3) of 
the Act by AGC and 8(b)(1)(A) and (2) of the Act by 
Local No. 3. 


(3) The Board has erred in its ruling that execution, 
maintenance and implementation of said Section 12, either 
by itself or together with said Section 3(a) of said Master 
Agreement merely constitutes discrimination by employers 
against other employers and does not constitute discrimina- 
tion by employers against employees within the meaning of 
Section 8(a)(3) of the Act. 


(4) (a) The Board has erred in its ruling that the 
execution, maintenance and implementation of said Section 
12, either by itself or together with Section 3(a) of said 
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Master Agreement, does not have the reasonably fore- 
seeable consequences of encouraging the employees of 
subcontractors into membership in Local No. 3 and dis- 
couraging their membership in any other labor organiza- 
tion, of assisting and supporting Local No. 3, and of 
interfering, restraining and coercing such employees in the 
exercise of their rights guaranteed in Section 7 of the Act, 
thereby constituting violations of Sections 8(a) (1),. (2) 
and. (3) of the Act by AGC. 


(b) The Board has erred in its ruling that the execution, 
maintenance and implementation of said Section 12, either 
by itself or together with Section 3(a) of said Master 
Agreement, does not have the reasonably foreseeable 
consequences of attempting to cause and causing AGC and 
Petitioner and other employers, including subcontractors, 
to discriminate against employees by encouraging their 
membership in Local No. 3 and discouraging their mem- 
bership in any other labor organization, and of restraining 


and coercing employees in the exercise of their rights 
guaranteed in Section 7 of the Act, thereby constituting 
violations of Section 8(b)(2) and: 8(b)(1)(A) of the Act 
by said’ Local No. 3. 


(5). The Board has erred in its ruling that the effect on 
employees of subcontractors of said Section 12, either by 
itself or together with Section 3(a) of said Master Agree- 
ment, is too remote and too speculative to constitute 
violations of Seetions 8(a)(1), (2) and (3) of the Act by 
AGC and 8(b)(1)(A) and (2) of the Act by Local No. 3. 


(6) The findings of the Board that the effect on 
employees of subcontractors of said Section 12, either by 
itself or together with Section 3(a) of the said Master 
Agreement, is too remote and too speculative to constitute 
violations of Sections 8 (a)(1), (2) and (3) of the Act 
by AGC and 8(b)(1)(A) and (2) of the Act by Local 
No. 3 is contrary to the uncontradicted evidence and is 
contrary to the record considered as a whole. 
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(7) The Board has erred in its ruling that by executing, 
maintaining and implementing said Section 12, by itself or 
together with Section 3(a) of said Master Agreement, 
Local No. 3. did not attempt to cause Petitioner to dis- 
criminate against its employees in violation of Section 
8(a)(3) of the Act. 


(8) The Decision and Order of the Board is ambiguous, 
uncertain, unintelligible, and self-contradictory for the 
following reasons: 


(a) The Board has ordered AGC to cease and desist 
from encouraging membership in Local No. 3 or discourag- 
ing membership in. Engineers and Scientists of California, 
a labor organization, by removing employees of sub- 
contractors engaged on AGC construction projects. 


The act of AGC in removing employees of petitioner, a 
subcontractor on the Travis Air Base construction project, 
was taken pursuant to and in conformity with the pro- 
visions of Section 12 of the Master Agreement with Local 
No. 3. 


Yet a majority of the Board has declared that neither 
AGC nor Local No. 3 has violated the Act by executing, 
maintaining and implementing collective bargaining agree- 
ments containing Sections 12 and 3(a) which require AGC 
to do exactly what the Board ordered it to cease and desist 
from doing here. 


The term ‘‘Maintaining’’? and ‘‘implementing’’ are 
meaningless unless they mean carrying out and enforcing 
the contract which was ‘‘executed’’. 


The net result of the decision and order is that it is 
unlawful to remove employees from a job pursuant to a 
eontract previously made but is perfectly lawful to execute, 
maintain and implement the identical contract in the future. 


This does not make sense, or, as pointed out by Board 
members, Leedom and Murdock, ‘‘this distinction is not a 
valid one’’. 
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(b) In addition to the specific prohibition set forth 
above, the Board has forbidden AGC from ‘‘in any other 
manner”’ discriminating against employees in regard to 
their hire or tenure of employment or any terms or condi- 
tions of employment, or ‘‘in any like or related manner”’ 
interfering with, restraining or coercing employees in the 
exercise of their right to self organization. 


The only acts of AGC on which such an order could be 
based ‘were done by AGC under and pursuant to Sections 
12 and 3(a) of the contract in question. Yet, while order- 
ing AGC to cease and desist from such conduct or 
anything resembling such conduct or related thereto, a 
majority of the Board has declared that AGC may con- 
tinue to execute, maintain and implement contracts 
containing said Sections 12 and 3(a). 


(c) In similar fashion, the majority of the Board issued 
a broad and vague order ordering Local No. 3 to cease and 
desist: from causing or attempting to cause either AGC 
or Petitioner to discriminate against employees in viola- 
tion of Section 8(a)(3), or in any like or related manner 
restraining or coercing employees in the exercise of their 
rights under the Act. 


The only acts of Local No. 3 on which such a cease-and- 
desist! order could be based were done by said Local No. 3 
under and pursuant to Sections 12 and 3(a) of the aforesaid 
Master Agreement. 


Yet, while ordering Local No. 3 to cease and desist from 
such conduct or from in any like or related manner 
restraining or coercing employees in the exercise of their 
rights under the Act, a majority of the Board has declared 
that Local No. 3 may continue to execute, maintain and 
implement agreements containing said Sections 12 and 3(a). 


Wuenrerore, Petitioner respectfully prays: 


1. That the Board be required to certify for filing with 
this Court a transcript of the entire record of said case. 
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2. That the decision and order of the Board majority 
be set aside, vacated and annulled, and that the findings 
of fact and conclusions of law adopted by the Trial 
Examiner and by the Board minority composed of 
Members Rodgers and Jenkins, be affirmed and enforced by 
this Court, and that Petitioner have such other and 
further relief as this Court may deem just and proper. 


Dated at San Francisco, California, 
the 21st day of January, 1958. 


Rorx anp Bars 
By Grorce O. Baurs 
George O. Bahrs 


RowLanp anD Paras 
By Gurorp G. Rownanp 
Gilford G. Rowland 
Attorneys for Petitioner. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


No. 15,861 


Sr. Maurice, Hetmxamp & Musser, a California 
partnership, Petitioner, 


Vv. 


Nationan Lasor Retations Boarp, Respondent. 


Order 


Upon Motion to Order National Labor Relations Board 
to File Transcript of Record 


Before: StepHens, Chief Judge, Fer and Barnes, Circuit 
Judges. 


Now on this day this cause coming on for hearing upon 
motion of petitioner for an order directing the filing of 
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transcript of record in this cause by the National Labor 
Relations Board, and 


Ir Appeartne to the Court that Operating Engineers 
Local Union No. 3 of the International Union of Operating 
Engineers has filed a petition in the United States Court 
of Appeals for the District of Columbia Circuit against 
the National Labor Relations Board, and that petitioners 
in the cause before this Court appeared specially before 
the District of Columbia court, and that court ordered 
that the motion to dismiss, filed by St. Maurice, Helmkamp 
& Musser, be denied without prejudice to the filing of a 
motion to intervene and without prejudice to their seeking 
a transfer of the petition for review which they have filed 
in the Ninth Circuit; and 


Ir FurtHer Appearine to this Court that the Board is 
of opinion that both cases should be heard by one court, 
and this Court shares such opinion because of factual inter- 
relations of the two cases; now, therefore, it is 


Orprrep that the National Labor Relations Board be 
directed to file the record in the court where, in its judg- 
ment, the matter may be handled most expeditiously and 
justly, without regard to any rule or series of precedents 
or policy that the record should be filed in the Court of 
Appeals where the first petition for review of the decision 
and order of the Board was presented. 


Arsert Lee STEPHENS 
Chief Judge 


James ALGER FEE 
Stantey N. Barnes 
Circuit Judges 





163 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
WASHINGTON lI, D. c. 


May 8, 1958 


No. 14,466 
Sr. Mavrice, HetmKamp anp Musser v. N. L. R. B. 


Roth and Bahrs 
351 California Street 
San Francisco 4, California 


Rowland & Paras 
Forum Building 
Sacramento 14, California 


Thomas J. McDermott, Esquire 
Associate General Counsel 
National Labor Relations Board 
HEW Building 


Washington 25, D. C. 


Gentlemen: 


This is to inform you that the petition for review and to 
set aside an order of the National Labor Relations Board 
transferred from the United States Court of Appeals for 
the Ninth Circuit entitled No. 15861 St. Maurice, Helmkamp 
and Musser, a California partnership vs. National Labor 
Relations Board, was today docketed in this court as above- 
described. 


Very truly yours, 


JoserH W. Srewast, Clerk, 
By WiiuusM G. Secrest 
William G. Secrest, 
Deputy Clerk 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,298 
Nationat Lasor Rexations Boarp, Petitioner, 
v. 


NortHerRN Catirornia CHaprer, THE ASSOCIATED GENERAL 
Contractors or America, Inc., CenTRaL CALIFORNIA 
Cuapter, THe AssociaTep GENERAL CONTRACTORS OF 
America, Inc., Respondents. 


| Petition for Enforcement of an Order of the 
National Labor Relations Board 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia: 


The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 
29 U.S.C., Sees. 151, e¢ seg.), hereinafter called the Act, 
respectfully petitions this Court for the enforcement of its 
Order against Respondents, Northern California Chapter, 
The Associated General Contractors of America, Inc., 
Central California Chapter, The Associated Contractors 
of America, Ine. their respective officers, agents, 
successors and assigns. The proceeding resulting in said 
Order is known upon the records of the Board as 
‘‘Northern California Chapter, The Associated General 
Contractors of America, Inc., Central California Chapter, 
The Associated General Contractors of America, Inc., and 
Their Regular Members and St. Maurice, Helmkamp & 
Musser, Case No. 20-CA-1123; Operating Engineers, Local 
Union No. 3 of the International Union of Operating 
Engineers, AFL-CIO and St. Maurice, Helmkamp & 
Musser, Case No. 20-CB-407.”’ 


In support of this petition the Board respectfully shows: 
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1. Upon due proceedings had before the Board in said 
matter, the Board on December 16, 1957, duly stated its 
findings of fact and conclusions of law, and issued an Order 
directed to the Respondents, their _Tespective officers, 
agents, successors and assigns, requiring Respondent 
Associations to cease and desist from certain unfair labor 
practices. The Board’s Decision and Order was served 
upon Respondent Associations herein, as well as upon the 
Petitioner in No. 14,298, by sending copies thereof post- 
paid, bearing Government frank, by registered mail, to 
these parties’ respective counsel. 


2. Pursuant to Section 10 (f) of the Act, Operating 
Engineers Local No. 3 of the International Union of 
Operating Engineers filed with this Court their petition to 
review that portion of the Board’s Order requiring them 
to cease and desist from certain unfair labor practices. 
Said petition appears on the docket of the Court as No. 
14,298, Operating Engineers Local Union No. 3 of the Inter- 
national Union of Operating Engineers v. National Labor 
Relations Board. 


3. In accordance with said petition to review, and pur- 
suant to Rule 38 (g) of this Court, the Board will file on 
or before March 24, 1958, a certified list of all documents, 
transcripts of testimony, exhibits and other material com- 
prising the entire record of the proceeding before the Board 
upon which the said order was entered, which includes the 
pleadings, testimony and evidence, findings of fact, con- 
clusions of law, and order of the Board. This same 
transcript also constitutes the certified record in the instant 
proceedings. 


4. Although Respondents herein are California corpora- 
tions engaged in business in the State of California, this 
Court has jurisdiction of this petition by virtue of its 
exclusive jurisdiction over the entire proceeding upon the 
filing of the certified list in connection with the petition 
to review in No. 14,298. 
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Wueserore, the Board prays this Honorable Court that 
it cause notice of the filing of this petition to be served 
upon Respondents, and that this Court take jurisdiction 
of the proceedings and of all the questions determined 
therein, and make and enter upon the pleadings, the testi- 
mony and evidence, and the proceedings set forth in the 
transcript and upon the order which relate specifically to 
the Respondents herein and requiring Respondent 
Associations, their respective officers, agents, successors 
and assigns, to comply therewith. 


/s/ THomas J. McDermott 
Thomas J. McDermott 
Associate General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. 
this 4th day of April, 1958. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,298 


Oprratinc Encinzers Locan Union No. 3 or THE 
INTERNATIONAL Union or OPERATING ENGINEERS, 
Petitioner, 


V. 


Narionat Lasor Retations Boarp, Respondent. 


No. 14,406 
NationaL Lasor Retations Boarp, Pewutioner, 
Vv. 


NorTHerN Cauirornia Cuapter, Tae Assoctatep GEnerar 
Contractors or America, Inc., Cenrran CaLirorNis 
Cuaprer, Tue AssociaTep GeNERaL ConTRAcrors oF 
America, Inc., Respondents. 


Answer of Respondents Northern California Chapter, The 
Associated General Contractors of America, Inc. and Cen- 
tral California Chapter, The Associated General Con- 
tractors of America, Inc., to Petition for Enforcement of 
Order of National Labor Relations Board 


To the Honorable, The Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Northern California Chapter, The Associated General] 
Contractors of America, Inc, and Central California 
Chapter, The Associated General Contractors of America, 
Ine., Respondents in the above-entitled proceeding No. 
14406, jointly and severally answer the petition of the 
National Labor Relations Board herein for enforcement of 
its order against said Respondents, admitting, denying and 
alleging as follows: 


1. Respondents admit the allegations contained in para- 
graphs 1, 2 and 3 of said petition. 
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2. The order which the Board seeks to enforce should 
be set aside for the reason that the Board’s findings of fact 
and conclusions that Respondents committed certain unfair 
labor practices and thereby violated the National Labor Re- 
lations Act are not supported by substantial evidence on 
the record considered as a whole. 


3. The order which the Board seeks to enforce should 
be set aside for the reason that Respondents have not vio- 
lated the National Labor Relations Act and have not com- 
mitted any unfair labor practices and therefore said order 
is contrary to law. 


4. The order which the Board seeks to enforce is arbi- 
trary, capricious and contrary to law and should therefore 
be set aside for the reason that the enforcement against 
Respondents of the unfair labor practice provisions of the 
National Labor Relations Act at a time when the Board is 
denying to and withholding from them the benefits and 


protection of the Act will not effectuate the policies of the 
Act and constitutes a denial of due process of law in contra- 
vention of the Fifth Amendment to The Constitution of 
the United States. 


WHEREFORE, Respondents pray that the Court set aside 
the Board’s order and dismiss its petition for enforcement 
herein. 


Dated: May 19, 1958. 
Travis Brown 
Travis Brown 
Counsel for the above-named 
Respondents 

Jounson & STANTON 
GaRDINER JOHNSON 
Tomas E. Stanton, JB. 


By Txomas E. Stanton, JR. 
Thomas E. Stanton, Jr. 
Of Counsel 
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BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Twentieth Region 
Case No. 20-CA-1123 
In the Matter of: 


NorTHEerRN Calirornia CHaprer, THE ASSOCIATED GENERAL 
Contractors oF America, Inc., CENTRAL CALIFORNIA 
Cuaprer, THE ASSOCIATED GENERAL CONTRACTORS OF 
America, Inc., anp THER Recutar MemsBers 


and 
Sr. Maurice, HetmKamp & Musser 
Case No. 20-CB-407 
In the Matter of: 


Operatinc Enerneers, Locan Union No. 3 or THE INTER- 
NATIONAL UNIon oF OperaTinc Enotneers, AFL 


and 
Sr. Mavrice, Hermxamp & Musser 


Room 232, Appraisers Building, 
630 Sansome Street, 

San Francisco, California, 
Monday, October 24, 1955. 


Pursuant to notice the above-entitled matter came on for 
hearing at 10 o’clock, a.m. 


s ae s e e s 


Excerpts from Proceedings 


Hearing Examiner: The hearing will be in order. 

This is a hearing in the case of Northern California 
Chapter Associated General Contractors of America, Inc., 
and others, bearing Case No. 20-CA-1123 and No. 20-CB- 
407. 

I will take the appearances from the parties now. 
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Mr. Scolnik: Robert J. Scolnik, counsel for the General 
Counsel, 20th Regional Office, National Labor Relations 
Board, 630 Sansome Street, San Francisco, California. 

Mr. Penfield: Mr. Examiner, while Mr. Scolnik will be 
caarying the brunt of the case, I would like to also note 
my appearance as counsel for the General Counsel. Louis 
KE. Penfield of the 20th Region. 

Hearing Examiner: For the charging party. 

Mr. Bahrs: Gilford Rowland, Forum Building, Sacra- 
mento, California, and George O. Bahrs, 351 California 
Street, San Francisco. 

Mr. Stanton: Messrs. Johnson and Stanton, by Thomas 
EK. Stanton, Jr., attorneys at law, 111 Sutter Street, San 
Francisco, California, for respondent Northern California 
Chapter, Associated General Contractors of America, Inc., 
and Central California Chapter, Associated General Con- 
tractors of America, Inc. 

Mr. McCarthy: Operating Engineers Local No. 3, by P. 


H. McCarthy, Jr., 518 Balboa Building, San Francisco, 
California. 

4 | Hearing Examiner: I take it there are no other 
appearances. 


| Trial Examiner: In making your opening state- 

ments I would assume if I were you that I have some 

familiarity with the pleadings. I have read them 

during the recess. I confess I am not familiar with 

each and every detail but I have a pretty good notion of 

what they are and what the issues raised by the pleadings 

at least are, but as I say, I will have to study them more 
carefully to get thoroughly familiar with them. 

I suggest that you go first, Mr. Scolnik, and Mr. Bahrs 
can then implement anything which in his judgment you 
left out, if he wishes to. Then I will hear from the re- 
spondents in any order they may decide among themselves. 
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17 Mr. Scolnik: That’s right. In addition, while it is 

not specifically alleged in connection with the Travis 
Air Base incident that the contract between respondents 
was or is illegal, and the contract will be submitted in evi- 
dence, the pleadings make it clear in what respect that con- 
tract was involved in that dispute, and if a violation is 
found with respect to that Travis Air Base incident it will 
necessarily involve a finding that the agreement or some 
portion of it, and specifically, I am referring to the sub- 
contractor’s clause which is Section 12 in that agreement, 
is illegal. 

The reason why no specific remedy is sought, no specific 
violation is alleged, with respect to sub-contractor’s clause 
Section 12 of that agreement, is that that agreement by its 
terms expired on April 30th of this year and is no longer in 
effect. There is now in effect a new master agreement be- 
tween the parites which contains in it another Section 12 
which is substantially the same as the Section 12 in that 
prior agreement. 

The second issue in the whole case is the legality of Sec- 
tion 12 in the current contract so we are seeking a remedy 
with respect to the current contract which is the second 

issue in the case. We are seeking that the contract, 
18 that Section 12 be set aside as violative of Sections 
8 (a)(1), (2) and (3). 

Trial Examiner: Let me ask a question there in order 
that I may be clear. 

Mr. Scolnik: Yes. 

Trial Examiner: Section 3 of that agreement contains 
the union shop provision. 

Mr. Scolnik: Correct. 

Trial Examiner: Forget for the moment about the appli- 
eability of the sub-contractor clause. 

Mr. Scolnik: Right. 

Trial Examiner: Do you contend that union shop pro- 
vision is illegal in and of itself? 

Mr. Scolnik: No. 

Trial Examiner: You do not. 
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Mr. Scolnik: No. 

Trial Examiner : Now, Section 3—I have read it hastily— 
speaks of what we can call ‘‘preferential hiring’’ for want 
of another term here. Do you contend that provision is 
illegal as between the AGC and the Union? 

Mr. Scolnik: No. 


bad & * s * @ a & ® 


Trial Examiner: Now, do you contend that the 
provision for preferential hiring is unlawful irrespec- 
tive of any applicability to the sub-contractors? 
Mr. Scolnik: No. 
Trial Examiner: You do not? 
Mr. Scolnik: No. * * * 


* * * ad * * * * * 


Mr. Scolnik: * * * Iam going to propose in connec- 

tion with General Counsel’s 22 that the meaning of 

90  ‘‘field survey work’? as that phrase is used in the 
Complaint, various paragraphs in the Complaint, is 


defined by or governed by certain portions of the current 
master agreement which is General Counsel’s 9-A, and by 
this Board of Adjustment ruling or interpretation which 
is General Counsel’s 22. 

Mr. McCarthy: May I interject for the record that the 
portion of General Counsel’s 9-A referred to is that portion 
headed by 3 asterisks on page 9 of General Counsel’s 9-A, 
and that plus the Olsen interpretation, General Counsel’s 
22, constitutes the meaning given ‘‘field survey work?’’ 

Trial Examiner: Are you all in agreement on that? 

Mr. Stanton: So stipulated. 

Mr. Rowland: That is the meaning that is used in the 
Complaint, yes. 

Mr. McCarthy: So stipulated. 


Mr. Scolnik: * * * Further, I will propose this additional 
stipulation which is part of this entire point, that 

91 the employees of Musser referred to in Paragraph 
IV, V and VI of the Complaint, were engaged in per- 
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forming field survey work within the meaning of such term 
as it is defined and interpreted in General Counsel’s 22, and 
the portions of General Counsel’s 9-A, which counsel has 
just referred to. 

Mr. McCarthy: We so stipulate. 

Mr. Stanton: So stipulate. 

Mr. Rowland: So stipulate. 

Mr. Bahrs: So stipulate. 


* * ® * * * s ® * 


Mr. Scolnik: Before I get to my next numbered exhibit, 

I have another oral stipulation which I want to propose 
here, and that is that the term ‘‘technical engineers,’’ which 
is used in certain documents, which I have previously iden- 
tified, and in particular, General Counsel’s 11, and which 
also is used, that is, the term ‘‘technical engineers”’ 

92 in the Board of Adjustment ruling which is quoted 
in Paragraph VII of the Complaint, that such tech- 

nical engineers are employees engaged in performing field 


survey work within the meaning as indicated in the pre- 
vious stipulation. 

Mr. McCarthy: So stipulated. 

Mr. Rowland: We agree. 

Mr. Stanton: So stipulate. 


* * * & s * * * * 


Mr. Scolnik: I have an oral stipulation to propose at 
this point in connection with Paragraph V of the Complaint; 
namely, although the 1952 to 1955 Master Agreement be- 
tween the respondents had, by its terms, expired on April 
30, 1955, the parties nevertheless treated said Master Agree- 
ment as in effect on the day to day basis. 

Mr. McCarthy: I would like to suggest in addition to that 
stipulation that such has been the practice upon termination 

of all agreements, to treat them as in effect from day 
93 to day until either a strike occurred or the agree- 

ment was executed and all agreements were made 
retroactive to the close of day of the previous agreement. 

Trial Examiner: Is that your stipulation? 

Mr. Scolnik: So stipulate. 
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Mr. Stanton: We will so stipulate. 
Mr. Rowland: We agree. 


97 = Mr. Scolnik: I now propose an oral stipulation 

that the date referred to in Paragraph VIII of the 
98 Complaint, namely August 15, 1955, is the date when 

the Charging Party returned to work or resumed 
work pursuant to its sub-contract with the joint venture at 
the Travis Air Force Base project, and had its employees 
engaged in performing field survey work on said project, 
and in addition, that the project is still in operation and 
that the Charging Party and its employees are still engaged 
in performing its sub-contract. 

Mr. Rowland: We so stipulate. 

Mr. MeCarthy: We will stipulate in the usual fashion 
that if witnesses were called they would so testify and such 
stipulation may be considered in lieu of their testimony as 
testimony here. 

Mr. Scolnik: So stipulated. 

Mr. Rowland: Stipulated. 

Mr. Stanton: I wanted to suggest an addition to that 
stipulation, that the resumption of work related to the em- 
ployees of Musser who were performing field survey work. 

Mr. Rowland: That is right. 

Mr. Scolnik: I will join that stipulation. 

Mr. McCarthy: So far as I know, Musser never ceased 
performing work other than field survey work under his 
subcontract. 

Mr. Stanton: That is correct. 

Trial Examiner: The stipulation, I take it, is as pro- 

posed by you and amended by Mr. McCarthy, and 
99 then by Mr. Stanton; is that right? 
Mr. Scolnik: That is correct. 

Trial Examiner: You agree, gentlemen? 

Mr. Bahrs: May we go off the record a moment? 

Trial Examiner: Off the record. 
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(Discussion off the record.) 

Trial Examiner: On the record. 

The pending stipulation, Mr. Bahrs, do you agree to that? 

Mr. Bahrs: Yes. 

Trial Examiner: Propose your next now. 

Mr. Scolnik: I will propose a further stipulation that 
from May 10, 1955, up until August 15, 1955, the field sur- 
vey employees of Musser were not employed on the joint 
venture’s construction project at Travis Air Base, and that 
instead of said employees, the field survey work at that 
construction project was performed by employees of the 
joint venture in accordance with the master agreement in 
effect at the time between Respondent Union and Respond- 
nt Association. 

Mr. McCarthy: We will stipulate that if witnesses were 
called they would so testify and that such testimony may 
be accepted here in lieu of the actual—that the stipulation 
may be accepted in lieu of the actual testimony. 

Mr. Stanton: We will join in that. 


Mr. Rowland: So stipulated. 
Mr. Seolnik: So stipulated. 
100 Trial Examiner: The stipulation as amended by 
Mr. McCarthy also—let’s go off the record a moment 
here. 
Trial Examiner: Off the record. 


* . s 2 2 * ® s * 


Mr. Scolnik: * * * At this time I want to make a 

motion, and do so, to amend the Complaint in the 
following respects: 

I want to strike certain phrases from certain paragraphs. 


* * & * = e & * * 


Mr. Scolnik: Paragraph IX, the end of Line 3, the 
words, ‘‘of Musser,’’ move to strike the words “‘of 
Musser’? appearing immediately after the word ‘‘em- 
ployees’’ in Line 3 of Paragraph IX. 
Trial Examiner: Any objection? 
Mr. Rowland: No objection. 
Mr. McCarthy: No objection. 
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Mr. Stanton: No objection. 
Mr. Bahrs: No objection. 
Trial Examiner: The motion will be granted. * * * 


e 2 ee * e * * a 3 a 


Mr. Scolnik: In Paragraph XI, on Line 4, the words, 
‘‘of the joint venture.”’ 
103 Mr. Rowland: No objection. 
Mr. Stanton: No objection. 

Mr. McCarthy: No objection. 

Trial Examiner: Motion granted. 

Mr. Scolnik: In Paragraph 12, the last word in line 3, 
namely ‘‘of’’, and the first word in Line 4, namely, 
‘*Musser.”’ 

Mr. McCarthy: No objection. 

Mr. Rowland: No objection. 

Mr. Stanton: No objection. 

Trial Examiner: Granted. 

Mr. Scolnik: Paragraph 17, Line 6, the word ‘‘there’’ 
which is the third word in that line. 

Mr. Rowland: No objection. 

Mr. McCarthy: No objection. 

Mr. Stanton: No objection. 

Trial Examiner: Granted. 


Stipulation of Counsel in the Review Proceedings 


The answer of Operating Engineers, Local Union No. 3, 
ete. (General Counsel’s Exhibit 1-0) was amended so as to 
deny all additional allegations in the amended consolidated 
complaint. 


Stipulation of Counsel in the Review Proceedings 


The answer of Northern California Chapter, etc. (Gen- 
eral Counsel’s Exhibit 1-P) was amended so as to deny 
all additional allegations in the amended consolidated 
complaint. 
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112 Excerpts from Transcript of Testimony 


Mr. Rowland: Now I will propose in order three separate 
oral stipulations: 

That the employes of the charging parties referred to in 
the Complaint as working on the Travis Air Base job were 
employes engaged in field survey work and were at the 
time of the incident and are now covered by the current 
collective bargaining agreement between the Western Asso- 
ciation of Engineers, Architects and Surveyors and Engi- 
neers and Scientists which is General Counsel’s Exhibits 
8-A, 8B and 8-C. 

Mr. Stanton: We will join in that stipulation. 

Mr. McCarthy: We will join in the first half of the stipu- 
lation in the manner in which it is proposed since it in- 
volves an inclusion. We are prepared to stipulate that 
those employees were performing field survey work, period, 
and that as employes of the engineering firm which is a 
member of the Association were subject to that contract, 

8-A and -B. 
113 Mr. Rowland: And you say were subject to it? 
Mr. McCarthy: Yes. Not necessarily subject to it. 
They were performing work at the Travis Air Force Base. 

Mr. Rowland: Well, I think I can accept that change in 
the stipulation. 

Mr. Stanton: I will accept that change in the stipulation. 

Mr. Scolnik: I will join in the stipulation as initially 
proposed and as amended. 

Trial Examiner: Of course, yielding to a desire to be 
spoon-fed here, I am wondering whether or not the phrasing 
may not present some difficulties if the stipulation is mean- 
ingful and I assume it is intended to be so. I think there 
are a number of ways of construing ‘‘subject’’ here but 
if you parties are content to let it go that way, I have 
no objection to it. 

Mr. Bahrs: As I take it, Mr. McCarthy, your qualifica- 
tion is not questioning whether or not these employees 
were covered by the Western Association contract but 
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whether they were automatically covered by reason of 
Section 12. Is that the point? 

Mr. McCarthy: The question is whether they were cov- 
ered at the time they were performing work on the Travis 
Air Force Base. 

Mr. Bahrs: Well, as I understand your qualification it 
does not go to the question of whether or not the employers 
bargained with the Scientists of America with respect 

to their work. 
114 | Mr. McCarthy: I haven’t fully studied the con- 

tract. The quick glance I gave it indicated to 
me that there was no necessary incompatability between 
complying with the Operating Engineers agreement and the 
agreement with the Western Association of Architects and 
Engineers, with this other union. They were not necessarily 
contradictories. 

Mr. Scolnik: But would you be willing to stipulate to 
this extent at least that with respect to the Western Asso- 
ciation contract itself, General Counsel’s 8-A, -B and -C, 
that these employees were included in the bargaining unit 
as described in that contract? 

Mr. McCarthy: I haven’t questioned that. All I ques- 
tioned was whether or not they were working under that 
contract or covered by that contract in performing work 
on the Travis Air Force Base. 

Trial Examiner: That would be a question of legal 
conclusion. 

Mr. McCarthy: That’s why I didn’t want to stipulate. 

Trial Examiner: Yes. I understand your point, Mr. 
McCarthy. The one point that I really have in mind is 
whether or not there is in the record here enough to draw 
a legal conclusion. That’s what I have in mind more than 
anything else. | 

Mr. Rowland: You will stipulate, will you not, Mr. 
McCarthy, that the employees were within the unit de- 
scribed in 8-A, -B and -C? 
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115 Mr. McCarthy: You mean employees generally as 
the employees of those companies or as employees 
working on the Travis Air Force Base? As to the first 
half, yes. As to the second half, working on the Travis 
Air Base, no, we won’t stipulate. That’s not necessarily 
a question of fact. It’s a mixed question of fact and law. 

Mr. Rowland: That’s satisfactory. 

Trial Examiner: The suggestion has been made here 
that, if I understood the openings correctly, or at least 
Mr. Stanton’s opening, he seemed to be making the point— 
perhaps more positively than Mr. McCarthy or I may be 
in error—that there was a—Well, Mr. McCarthy made the 
point quite emphatically but in other terms—that there 
was bargaining with respect to an appropriate unit at 
this Travis Air Force Base which was necessarily affected 
by prior bargaining having the affect of establishing a unit. 
Am I correct? 

Mr. Stanton: That is correct, Mr. Trial Examiner. Our 
theory of the unit is that it can extend to employees of the 
general contractor and also to employees of sub-contractors 
of the general contractor who are working on projects of 
the general contractor. 

Trial Examiner: Yes. I remember that point had been 
made. It would be a question then of a legal conclusion. 

Mr. Rowland: I think that’s correct. 

Trial Examiner: It having been stipulated I think 

116 fairly clearly that these employees had been within 

a unit which had been the subject of bargaining be- 

tween another organization and another union. I think 

that is thus far clear from your stipulations. What the 

situation would be when they began to work at this job 
you wanted to leave open, was that your thought? 

Mr. McCarthy: That’s correct. 

Trial Examiner: All right. You may pursue it further 
by stipulation if you want. It’s entirely up to you. 

Mr. Rowland: I think that covers that point. 
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The isecond oral stipulation which I propose is that the 
employees of the charging party who were working on the 
job in ithe field survey work at the Travis Air Base job 
_ at the time of the incident occurring on May 9 were mem- 
bers of the Engineers and the Scientists, a labor organiza- 
tion referred to in paragraph 2, subparagraph (d) of the 
Complaint. 

Mr. Scolnik: I will so stipulate. 

Mr. Stanton: I will join in that stipulation. 

Mr. McCarthy: I will stipulate if you called witnesses 
they would so testify. 

Mr. Rowland: I think that is the sense of all these 
stipulations. 

Trial Examiner: All right. And that such testimony, 
such hypothetical testimony may be taken as evidence in 
this case. 

Mr. Rowland: Correct. 
117 ° =‘Trial Examiner: You all agree with that, gen- 
tlemen? 

Mr. Scolnik: Yes. 

Mr. Bahrs: We do. 

Mr. Stanton: Yes. 

Mr. McCarthy: Yes. 

Mr. Rowland: Now, Mr. McCarthy asked for this stipu- 
lation and under the same terms, I propose to offer the 
stipulation that although employees of the Western Asso- 
ciation of Engineers, Architects and Surveyors may be 
qualified as soil testers that generally the employers do 
not do soil testing work and such work is sub-contracted 
to specialty engineering firms who do soil testing work. 

Mr. Scolnik: I will join in the stipulation. 

Mr. McCarthy: I join in the stipulation. 

Mr. Stanton: I will join in that stipulation. 

Trial Examiner: Now by employers, do you mean the 
employers specifically in this case or— 

Mr. Rowland: The employers of the Western Associa- 
tion. The employer members of the Western Association. 
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Trial Examiner: All right, sir. 
* . & a * s # Sd % * 


126 Mr. Stanton: Mr. Trial Examiner, I would like 
to propose the stipulation that if witnesses were 

ealled they would testify that in June of 1955 employment 
in the building and construction industry in the 46 County 
Area of northern California described in the stipulation, 
AGC-5, was at its peak for the year 1955 or within 90 
percent of its peak operation for that year. 

Mr. McCarthy: Would you add ‘‘peak of employment??? 

Mr. Stanton: I intended that. Peak of employment; 
peak of operation and employment in that year. 

Mr. Scolnik: So stipulated. 

Mr. McCarthy: So stipulated. 

Mr. Rowland: We so stipulate. 

Mr. Bahrs: So stipulate. 


134 Mr. McCarthy: At this time we propose the fol- 
lowing stipulation: 

That if witnesses were called they would testify sub- 
stantially as follows and this stipulation may be considered 
in lieu of their actual testimony as evidence in this ease: 

Those employees who worked on field survey work on 
the Travis Air Force Base Job heretofore referred to in 
this record from May 10, 1955 to August 15, 1955 were on 
the payroll of the joint venture and worked under the terms 
and conditions of the Master Agreement General Counsel’s 
Exhibit No. 9-A and -B, and were supervised and directed 
by the engineers of Musser, and by engineers I refer to 
professional licensed engineers. 

Mr. Scolnik: So stipulated. 

Mr. Stanton: I will join in that stipulation. 

Mr. Bahrs: So stipulated. 
135 Trial Examiner: All right. 
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144 § Mr. McCarthy: As the result of an off-the-record 
discussion Mr. Stanton has proposed the following 
stipulation: 

Operating Engineers Local Union No. 3 represents and 
did represent at all material times a majority of the em- 
ployees employed in the classifications covered by the 
agreements, General Counsel’s Exhibits 9-A through -C 
who were or are employed by the regular members of the 
AGC Chapters and members of the signatory associations. 
This stipulation is limited to this proceeding only and is 
on the basis that if witnesses were called and documentary 
evidence produced it would so show and that the stipula- 

tion may be considered in lieu thereof. 
145 Mr. Bahrs: Now, you used the words ‘‘covered in 
‘the agreement’? Would you object to putting in 
‘¢set forth in the agreement’’? The classifications set forth 
in the agreement. 

Mr. McCarthy: No. 

Mr. Stanton: I have no objection to that. 

Mr. Bahrs: Okay. 

Trial Examiner: All right. The stipulation then is 
amended by Mr. Bahrs. 

Mr. Seolnik: Could we go off the record? 

Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 

The stipulation as stated by Mr. McCarthy and as 
amended by Mr. Bahrs, is that satisfactory to all concerned? 

Mr. Bahrs: It is. 

Mr. McCarthy: So stipulated. 

Mr. Stanton: So stipulated. 

Mr. Scolnik: So stipulated. 


146 | Mr. McCarthy: We offer the following stipulation: 


That in the matter of Bay County Civil Engineers and 
Land Surveyors Association, Inc., employer, and Operating 
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Engineers Local No. 3 of the International Union of Operat- 
ing Engineers, petitioner, in Case No. 20-RC-1597, 
147 _— petitioner was, on the 26th day of November, 1951, 
certified as a result of a consent election as a rep- 
resentative for the purposes of collective bargaining of the 
employees of the members of the named associations in 
the following unit: 


‘*Employees engaged in field survey work, including but 
not limited to: chief of party, inspectors, instrument men, 
transit men, rod men, chain men, and field assistants, ex- 
cluding draftsmen, estimators, superintendents, assistant 
superintendents, timekeepers, messenger boys, guards, 
clerical help, field office help, and all other employees and 
all supervisors as defined in the Act.’ 


Trial Examiner: Is this stipulation satisfactory gen- 
tlemen? 

Mr. Scolnik: So stipulated. 

Mr. Bahrs: So stipulated. 

Mr. Stanton: So stipulated. 


General Counsel’s 8-A 
AGREEMENT 


This Agreement, made and entered into by and between 
Western Association of Engineers, Architects and Sur- 
veyors, a corporation, and San Francisco Area Group of 
Professional Employees, 


WITNESSETH THAT: 
PREAMBLE 


The parties hereto desire to enter into a collective bar- 
gaining agreement which will promote and maintain har- 
monious relations between them and which will establish 
wages, hours and working conditions for employees rep- 
resented by the Group. Therefore the parties hereto agree 
as follows: 
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ARTICLE J—DEFINITIONS 


1. Association 


The Western Association of Engineers, Architects and 
Surveyors shall hereinafter be termed Association. 


2. Employer 


Each member of the Association at or subsequent to the 
time of certification by the National Labor Relations Board 
in Case 20-RC-1751, namely December 2, 1952, shall herein- 
after be termed employer. 


3. Employee 


(a) Any person in the employ of an employer, as above 
defined, for the purpose of performing professional 
or technical work in the fields of engineering, archi- 
tecture, science or surveying, as determined in the 
certification by the National Labor Relations Board 
above mentioned or determined by subsequent nego- 
tiation and agreement between the parties hereto as 
appropriate members of the established bargaining 
anit, shall hereinafter be termed employee. 


* eS , e % g * 2 ° 


4. Group 


The San Francisco Area Group of Professional Employ- 
ees, an organization of professional and functionally asso- 
ciated technical employees, shall hereinafter be termed 
Group. 


5. Umit 


The Western Association of Employees, a Unit of the 
Group, shall hereinafter be termed Unit. 
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6. Contract 


(a) This agreement by and between the Association and 
the Group specifying working conditions, rate of pay, 
employment procedure, holidays, vacations and other 
relevant matters shall hereinafter be termed contract. 


(b) The contract will be in force at any time and place 
where employees are engaged in their work for their 
employer as set forth in paragraph 3 of Azr. I. 


(c) The contract shall not apply to supervisors as deter- 
mined under the provisions of the National Labor 
Management Relations Act, nor to clerical employees. 


Articte JI—REcoGNITION 


1. The Association recognizes the Group as the sole col- 
lective bargaining agent for those employees of its members 
defined in paragraph 3 of Agr. I above. The employer 
members of the Association undertake to conform in full 
measure to the terms of this contract, and to cooperate in 
promoting harmony among the employees. 


2. The employees who are members of the Group under- 
take to conform to the terms of the contract, to perform 
loyal and efficient work and service, to protect the property 
of the employer when in their charge, and to cooperate in 
promoting and advancing the welfare of the employer in 
their mutual interest. 


Articte [IJI—EMPLoyMENT 


1. All employees must be members in good standing of the 
Group and Unit at the time this contract is executed, or 
must make written application to the Group and be en- 
rolled as members in good standing of the Group and Unit 
within thirty (30) days of said date of execution. All 
newly hired employees shall make such application and be 
enrolled as members in good standing of the Group and 
Unit within thirty (30) days of their employment. 
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2. All employees must continue as members in good stand- 
ing of the Group and Unit throughout their term of employ- 
ment. Failure to maintain good standing shall terminate 
the employee’s right of employment. Notice to the em- 
ployer of the termination of any employee’s right of em- 
ployment shall be made by the Unit by registered United 
States mail, and upon receipt of said notice the employer 
shall act in accordance with the terms and conditions of 
this contract. The Unit shall at all times make every effort 
permissible by law and by its constitution to keep all 
employees in good standing. 


* s g & * ® * @ hd % 


4. The Unit shall keep an active ‘‘List of Available Engi- 
neering, Surveying and Architectural Personnel?’ (herein- 
after called ‘‘List’’), comprising a properly classified rec- 
ord of such personnel who are members in good standing 
of the Group and Unit. A copy from the List, or any de- 
sired part thereof, shall be furnished to an employer on 


demand. 

Employers shall assist in maintaining this List by com- 
pletion of an ‘‘Employment Record Card’? (supplied by the 
Unit) covering each employee whose employment is ter- 
minated for any reason. This card shall identify the em- 
ployee by name, last known residence address, and classsi- 
fication, shall include a statement concerning his experience 
and qualifications and shall be placed in the United States 
mail, addressed to the Unit, within forty-eight (48) hours 
after termination of employment. 


9. The Unit shall keep a ‘‘Supplemental List’’ of person- 
nel who are available but are not active members of the 
Group and Unit. This Supplemental List shall comprise 
former; members of the Group and Unit, and other 
qualified personnel who have shown a desire to work for 
employer when employment is available. A copy from 
the Supplemental List or any desired part thereof shall be 
furnished to an employer on demand. 
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Employers shall assist in maintaining this Supplemental 
List by making available to each job applicant who is not 
a member of the Group and Unit a ‘‘Preliminary Classi- 
fication Card’’ (supplied by the Unit), which shall give 
the applicant’s name, address and other relevant informa- 
tion. Employers shall immediately mail the completed card 
to the Unit for inclusion in its files. 


6. Insofar as practicable each employer shall, in hiring 
employees, give preference to qualified persons whose names 
are on the List or on the Supplemental List. He shall in- 
form each such prospective employee of the terms of para- 
graphs 1, 2 and 3 of ART. III relative to application for 
and maintenance of membership in the Group and Unit 
during his term of employment in any classification covered 
by this contract. He, shall immediately notify the Unit 
in writing of the name, address, classification and date of 
employment of each such new employee. 


ArtictE [V—Grirvance PRoceDurReE 
1. Grievance Committee 


(a) A Grievance Committee shall be established com- 
prising seven members, three appointed from the 
membership of the Association by its President, three 
appointed from the membership of the Unit by its 
President (of whom two shall be Professional Mem- 
bers and one shall be a Technical Member), and one 
who will serve as Chairman of the Committee, des- 
ignated from either membership by mutual agree- 
ment of the two Presidents. The terms of the mem- 
bers shall be at the pleasure of the respective Presi- © 
dents. 


2. Procedure 


(a) The Grievance Committee shall consider any griev- 
ance pertinent to the contract, including any petition 
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concerning classification of an employee. The deci- 
sion of the Committee, unless inconsistent with the 
terms of the contract, shall be binding upon the par- 
ties to the action. 


*e 7 7 se & & * 
ArticLeE VI—Jos CLASSIFICATION 


1. In order to establish among the several employers uni- 
formity in job names and job content and thereby enable 
uniform and just application of pay rates, promotion, and 
other workng conditions, and adjustment of grievances, the 
Job Classifications given and defined in Appenprx A, at- 
tached hereto, are hereby adopted and made a part of this 
contract. Each present and future employee shall be as- 
signed to the appropriate classification in accordance with 
the character of the work which he is normally called upon 
to perform as set forth therein. These changes in job names 
are forthe purpose of administering the terms of this con- 
tract, and are not intended to affect the composition of 
the appropriate bargaining unit as certified by the National 
Lebor Relations Board. 


Stipulation of Counsel in the Review Proceedings 


At all times material herein, St. Maurice, Helmkamp & 
Musser, the Charging Party, was an employer member of 
Western Association of Engineers, Architects and Sur- 
veyors, and at all times material herein was a party and 
bound by the Collective Bargaining Agreement designated 

as G. C. Exhibits 8-A, 8-B, and 8-C. 


Stipulation of Counsel in the Review Proceedings 
By supplemental agreement in evidence as G. C. Exhibits 
8-B and 8-C, the foregoing Collective Bargaining Agree- 
ment was continued in effect until 1956. 
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General Counsel’s Exhibit 9-A 


OPERATING E\NoineEersS Locat Union No. 3 or THE INTER- 
NATIONAL UNION OF OPERATING ENGINEERS, SAN F'RAN- 
cisco, CALIFORNIA 


1955-1956 


NORTHERN AND CENTRAL CALIFORNIA CON- 
TRACTORS ASSOCIATION MASTER AGREEMENT 


THis AGREEMENT, made and entered into this 15th day 
of June 1955, by and between NorTHERN CaLirornia CHApP- 
TER and CenTRAL CaLiroRNia CHapTeR, THE ASSOCIATED 
GENERAL Contractors or America, Inc., hereinafter re- 
ferred to as Collective Bargaining Representatives of 
Employer, and Operatinc Enorneers, Locat Union No. 3 
of the International Union of Operating Engineers, here- 
inafter referred to as Union. 


WITNESSETH 
Section No. 1 
GENERAL PROVISIONS 
(a) Definitions 


The term ‘‘Employer’’ as used herein shall refer to the 
Northern California Chapter and Central California Chap- 
ter, The Associated General Contractors of America, Inc., 
and such other employer organizations and employers who 
are not members of any such employer organizations as 
are listed on Schedule ‘‘A’’ appended hereto. 

The term ‘‘Union’’ as used herein shall refer to the 
Operating Engineers, Local Union No. 3. 

This agreement shall apply to any employee who per- 
forms work falling within the recognized jurisdiction of the 
Union; except that it shall not apply to superintendents, 
assistant superintendents, general foremen, timekeepers, 
messenger boys, guards, confidential employees and office 
help. 
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This agreement shall apply to Northern California, 
which term means that portion of the State of California 
above the Northerly boundary of Kern County, the North- 
erly boundary of San Luis Obispo County and the West- 
erly boundaries of Inyo and Mono Counties. 


(b) Coverage 


This agreement shall cover all work and apply to any 
employee who performs work falling within the recognized 
jurisdiction of the Union, including but not limited to 
building construction, heavy, highway and engineering con- 
struction. It shall also include all maintenance and re- 
pair shops, and field repairs and equipment maintenance 
of the individual employers covered hereby, if the in- 
dividual employer is not covered by a bona fide existing 
written agreement with any other local union covering 
shop work. 

Secrion No. 2 


BarkGaAIninc REPRESENTATIVES 


(a) Union’s Recognition of Collective Bargaining Repre- 
sentative of Employer 


The Union hereby recognizes and acknowledges that the 
Collective Bargaining Representative of Employer includes 
in its membership a majority of the individual employers 
in the highway, general building and heavy construction 
industry, and said employers are performing the greater 
percentage of work therein. By reason of such facts 
the Union hereby recognizes that the Collective Bargain- 
ing Representative of the Employer, as hereinabove re- 
ferred to, is the collective bargaining representative for 
all persons, firms or corporations who are now or here- 
after may become members of any employer organization 
that is now or hereafter may be listed on Schedule ‘A’ 
hereof, and of any employer who is not a member of any 
such employer organization, and who is or hereafter may 
be listed on Schedule ‘‘A’’ hereof with respect to highway, 
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general building and heavy construction industry in the 
territory subject to this agreement. 

The wage rates, working conditions, and hours of em- 
ployment herein provided have been negotiated by the 
Union exclusively with the Collective Bargaining Repre- 
sentative of the Employer. The Union agrees that in the 
event that during the life of this agreement it should 
make any agreement with any other person, firm or cor- 
poration providing wage rates, working conditions and 
hours of employment more favorable to said other person, 
firm or corporation than is provided in this agreement 
for Employer or the individual employers covered hereby, 
then and in that event any individual employer engaging 
in work of the type covered by any such agreement shall 
have the benefits of any such more favorable wage rates, 
working conditions and hours of employment when per- 
forming such work. 


(6) Employer’s Recognition of Union as Collective Bar- 


gaining Representative of Employees 


The Employer and the individual employers covered 
hereby recognize and acknowledge Operating Engineers, 
Local Union No. 3 of the International Union of Operating 
Engineers, as the Collective Bargaining Representative 
of the employees in the area aforementioned covering the 
jurisdiction of the Union. 


Section No. 3 
EMPLOYMENT AND DiscHARGE 
(a) Hiring 


In the hiring of employees covered by this Agreement, 
preference shall be given by the Employer and the in- 
dividual employers in Northern California between May 
1, 1953 and April 30, 1955 on any work covered by the 
A. G. C. Master Agreement dated June 1, 1952, as amended 
by the Agreements dated July 16, 1953 and May 6, 1954, 
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with the Union by any individual employer covered by 
either or all said Agreements or under any agreement 
between the Union and any employer in effect at any time 
during the period from May 1, 1953 to April 30, 1955, 
covering the same classification or any of them. 

Whenever any individual employer needs men, he shall 
post a written notice on his job bulletin board and shall 
notify the Union at the same time, which notice shall be 
given at least forty-eight (48) hours before the men are 
needed on the job, whenever possible. For the purpose 
of this paragraph it shall be sufficient that such notice 
be given to the Union office in the area in which the job 
is located. Upon such notice being given the Union agrees 
that it will furnish an adequate supply of competent em- 
ployees if they are available. 

Alliemployees covered by this Agreement shall be re- 
quired as a condition of employment, to apply for and 
become members of, and to maintain membership in, the 
Union within thirty-one (31) days following the begin- 
ning of their employment or the effective date of this 
clause, whichever is later. This clause shall be effective 
on June 15, 1955, and shal be enforceable to the extent 
permitted by law. 

The Union recognizes its obligation and therefore as- 
sumes full responsibility to every employee discharged 
under the provisions of the paragraph last above set out 
as a result of a written request from the Union to the in- 
dividual employer of the employee. 


(b) Discharge of Employees 


No employee shall be discharged or discriminated against 
for activity in or representation of the Union. The Union 
shall be the sole judge of the qualifications of its members. 

The individual employer shall be the sole judge of the 
qualifications of all of his employees, and may on such 
grounds discharge any of them. 
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No employee shall be discharged without just cause. 
In the event of discharge without just cause, the employee 
may be reinstated with payment for time lost. In the 
event of a dispute, the existence of ‘‘just cause’’ shall be 
determined under the grievance procedure provided for in 
Section 10 hereof. Employees discharged for ‘‘just cause’”’ 
shall be paid only for actual time worked. 


* a % ® & ? * 


Section No. 9 
No CrEssaTIon oF WorkK 


It is mutually agreed and understood that during the 
period when this agreement is in force and effect, the 
Union will not authorize any strike, slow-down or stop- 
page of work in any dispute, complaint or grievance 
arising under the terms and conditions of this agreement, 
except such disputes, complaints or grievances as arise 
out of the failure or refusal of any individual employer 
to comply with the provisions of the hiring clause, Sec- 
tion 3(a) hereof. As to any individual employer who 
shall fail or refuse to comply with the provisions of that 
section, so long as such failure or refusal continues, it shall 
not be a violation of this agreement if the Union withdraws 
its members who are subject hereto from the performance 
of any work for such individual employer, and such with- 
drawal for such period shall not be a strike or work stop- 
page within the terms of this agreement. In the event 
that any employees of any individual employer should 
be withdrawn by reason of any dispute, complaint or 
grievance arising out of the violation of any similar hiring 
clause in any agreement between Employer and any other 
Union, then the Union may respect such withdrawal and 
for the period thereof may refuse to perform any work 
for such individual employer, and such refusal for such 
period shall not be a violation of this agreement. Any 
employees so withdrawn or refusing to perform any work 
as herein provided shall not lose their status as employees 
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but no such employee shall be entitled to claim or receive 
any wages or other compensation for any period during 
which he has been so withdrawn or refused to perform 
any work. 


Section No. 10 
GRIEVANCE PROCEDURE 


A Board of Adjustment is hereby created for the settle- 
ment of disputes. It shall be composed of a panel selected 
by the Union and a panel selected by the Employer. Said 
Board shall organize within five (5) days of the signing 
of this; Agreement, and shall elect a Chairman and Secre- 
tary and shall adopt rules of procedure which shall bind 
the contracting parties. Within twenty-four (24) hours 
of the time any dispute is referred to it by either party, 
two representatives from the Union panel and two repre- 
sentatives from the Employers panel shall meet as a Board, 
with a Chairman and Secretary, to consider such dispute. 
Said Board shall have the power to adjust any differences 
that may arise regarding the meaning or enforcement of 
this contract. If the Board within twenty-four (24) hours 
hours after such meeting cannot agree on any matter re- 
ferred to it, the members thereof within three (3) days 
shall choose a fifth member, who shall have no business or 
financial connection with either party. The decision of 
said Board shall be determined by a majority of its mem- 
bers and shall be rendered within ten (10) days after such 
submission. Said decision shall be within the scope and 
terms of this Agreement and shall be final and binding 
on all parties hereto. Pending such decision work shall be 
continued in accordance with the provisions of this con- 
tract. The expense of employing said fifth person shall be 
borne equally by both parties. No proceedings hereunder 
based on any dispute, complaint or grievance herein pro- 
vided for shall be recognized unless called to the attention 
of the Employer and the Union within ten (10) days after 
the alleged violation was committed. 
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Disputes arising out of a violation of the hiring clause, 
Section 3(a) hereof, or the jurisdictional disputes clause, 
Section 15 hereof, are specifically exempted from the 
provisions of this Section, as are said Sections and the 
substance thereof. Disputes arising out of a violation of 
the Health and Welfare clause, Section 24 hereof, are 
exempted from the provisions of this Section to the extent 
provided in said Section 24 and the Trust Agreement re- 
ferred to therein. 


Section No. 12 
APPLICATION TO SUB-CONTRACTORS 


The terms and conditions of this Agreement insofar as 
it affects Employer and the individual employer shall ap- 
ply equally to any sub-contractor under the control of, or 
working under contract with such employer on any work 
covered by this Agreement, and said sub-contractor with 
respect to such work shall be considered the same as an 
individual employer covered hereby. 

That if an individual employer shall sub-contract work 
as herein defined, provision shall be made in such sub- 
contract for the observance by said sub-contractor of the 
terms of this Agreement. 

A sub-contractor is defined as any person, other than 
an employee covered by this agreement, firm or corporation 
who agrees, orally or in writing, to perform for or on 
behalf of an individual employer any part or portion of 
the work covered by this Agreement. 


Section No. 15 


JurispicrionaL Dispures 


There shall be no cessation or interference in any way 
with any of the work of Employer or of any individual 
employer by reason of jurisdictionel disputes between the 
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various unions affiliated with the American Federation of 
Labor: with respect to jurisdiction over any of the work 
covered by this agreement. Such disputes shall be settled 
by the Unions themselves in accordance with the rules 
of the Building and Construction Trades Department of 
the American Federation of Labor and the agreement 
establishing a ‘‘National Joint Board for the Settlement 
of Jurisdictional Disputes in the Building and Construction 
Industry.’’ The Union, Local Unions, Employer and in- 
dividual employers covered hereby shall be bound by 
said agreement establishing said Board. 


* * * ® es * * 


Section No. 18 
AGREEMENT Brnpinc Upon Parties 
(a) Employer’s Membership 


This agreement is made for and on behalf of, and shall 
be binding upon all persons, firms or corporations that, at 
the time of the executions of this Agreement are, or 
during the term hereof become, members of employer 
organizations referred to in Section 1(a) hereof, together 
with all persons, firms or corporations that are or may 
become members of any other employer organization that 
may be listed on Schedule ‘‘A’’ hereof, and any employer 
who is not a member of any such employer organization 
and who is or may be listed on Schedule ‘‘A’’ hereof. The 
Collective Bargaining Representative of Employer repre- 
sents that upon the date of the execution of this Agree- 
ment it represents those persons, firms or corporations 
whose names are listed on Schedule ‘‘A’’ attached hereto 
which ‘is hereby made a part hereof, and that said persons, 
firms or corporations so listed have duly authorized it to 
make this contract for and on their behalf as parties 
hereto. Employer organizations shall from time to time 
supply to Union any change in said membership list. 
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(b) Agreement Binding Upon Parties 


This agreement shall be binding upon the heirs, execu- 
tors, administrators, successors, purchasers and assigns of 
the parties hereto. 


Section No. 19 
Wace Sca.e 


On all work performed on June 1, 1955 and thereafter 
(regardless of when said work was bid or let) the wage 


scales and classifications shall be as follows: 


Per Hour 
Effective Effective 
June 1, June l, 
Classifications 1955 1956 





Apprentices (oilers, firemen, *signalmen, 
watchmen) (7 Bay counties—San Fran- 
cisco, Alameda, Contra Costa, San Ma- 
teo, Santa Clara, Marin, Solano) 

Apprentices (oilers, firemen, *signalmen, 
watchmen) (All other Counties) 

Asphalt Plant Engineer 

**Boom truck or dual purpose A-frame 
truck 

Box men or mixer operator (concrete or 
asphalt plant) 

Brakeman, Switchman and Deckhand 

Fuller-Kenyon pump cement hog and simi- 
lar types of equipment... 

Combination mixer and CoMprSS#O oper- 
ator on gunite work — 

Compressor Operator 

Compressors (more than one) pace 

Concrete Batch Plant Operator 

Concrete Batch Plant Operator (Multiple 
Unit, four or more) zi 

Conerete Mixers (up to one yard) ES 

Concrete Mixers (over one yard) —._. _ 

Concrete Pump or Pump Crete Guns 

Concrete Saw Operator (self-propelled 
Unit, mon Saco: highways, airport and 








Deck Wngineer a 
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Derrick Barges (except excavation work) - 
Derricks (including Chicago Booms) 
Drilling Machinery Engineers (not to ap- 
ply to water liners, wagon drills or jack- 
hammers) (Apprentice required ) 
Dual Drum Mixer (apprentice engineer 
required): 
Euclid Loaders and/or similar “type. “of 
equipment (apprentice engineer required) 
rremansm rot. Lian, 
Fork hfe or lumber stacker (on construc- 
tion job site) 
Handi-crane (no oiler required) 
Heavy Duty Repairman and/or Welders 
on work covered by this Agreement 
Heavy Duty Repairman, Helper (7 Bay 
Counties—San Francisco, Alemeda, Con- 
tra Costa, San Mateo, Santa Clara, Marin, 
Solano) 
Heavy Duty Repairman, Helper (All other 
Counties ——__. ecb ee 
Heavy Duty Rotary Drill Rigs (such as 
quarry master, etc.) (self contained 
units) (apprentice engineer required) — 
Highline Cableway 
Highline Cableway Signal Man —..___ 
Locomotives -....-.-. renee 
Locomotives (steam or over 30 tons) AE. 
Material Hoist, 1 drum — 
Material Hoist (2 or more drums used 
simultaneously in towers of two or more 
compartments) PERM: 
Mechanical Finishers (concrete or asphalt) 
(airports, highway, street work) —__ 
Mrrermobpie! ee eee 
Motorman ee ee 
Mucking Machine ——___. 
Pavement breakers, Emsco Type and simi- 
lar types of equipment —..- EEE 
Pavement breakers with compressor in com- 
[aS AE a 
Piledriver Engineer (skid or floating)___ 
Portable crushers —— ~~ ~~ _____ 
Power blade loader 


20 
2.97 
3.20 
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Power grader, power planer, motor patrol 
or any type power blade 

Power shovels and/or other excavating 
equipment with shovel-type controls (7 
Bay Counties—San Francisco, Alameda, 
Contra Costa, San Mateo, Santa Clara, 
Marin, Solano) (up to and including one 
yard) 


types of 

CQUIPMEN LT a ee ee ee alee 
Refrigeration Plant Operator 
Rollers 


operation) pete ok PEEP ee Pra. 
Soil Stabilizer Operator (P & H or equal) 
Surface, -Heaters( = eS hie 
Towermobile 


3.13 
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***Head Chainman, Rodman, Grade Setter 
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An Operating Engineer shall maintain and service gaso- 
line or diesel driven welding machines when the welding is 
being performed by another craft. The minimum rate 
shall be not less than the rate for the multiple compressor 
operator. 

When Operating Engineers are employed to service a 
Specialty Craft or crafts with hoisting equipment (ma- 
terial hoist and house elevators excluded) they shall re- 
ceive the wage scale and working conditions of the Specialty ~ 
Craft or crafts (welfare payments in accordance with this 
Agreement, pensions, vacations and similar Specialty Craft 
or crafts payments excluded), if such wage scale and work- 
ing conditions are in excess of the provisions contained 
in this Agreement. Apprentices (oilers) are excluded 
from wage provisions but are entitled to all other working 
conditions of the Specialty Craft or crafts. Regular em- 
ployees on a particular project and assigned to work with 
a Specialty Craft or crafts temporarily shall not be en- 
titled to any of the conditions of the Specialty Craft or 
crafts: Temporarily shall be interpreted as meaning any 
work performed in a single day of four hours or less. 

Combination mixer and compressor operator on gunite 
work shall be classed as operating hoisting equipment for 
a Specialty Craft. 

Employees working in tunnels, shafts, stopes or risers 
shall receive $0.125 per hour over and above the regular 
rate. 

*The necessity for the use of a workman as a “‘signal- 
man’” shall be determined by the individual employer, but 
when used, he shall be an apprentice as defined in this 
Agreement, who assists in giving or relaying signals by 
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mechanical or electrical means (also by means of hand 
signals on excavation work) directly to the operator of 
hoisting equipment only. 

**Boom truck, in accordance with letter of understand- 
ing dated 1945 (Miami Decision) between Teamsters and 
Engineers. 

***The classifications herein referred to shall apply 
only to employees covered hereby, regularly employed in 
field survey work, excluding individual employer, execu- 
tive, administrative or supervisory personnel, professional 
or office engineering personnel, draftsmen, estimators, time- 
keepers, messenger boys, guards, clerical help or field 
office help, and excluding the use of survey instruments 
normally used by any other employees in the performance 
of their duties. 

Field survey work shall be that work performed by such 
employees in connection with the establishment of control 
points governing construction operations, when performed 
by the employer on any type of home, office or commer- 
cial building construction. On all other types of heavy, 
highway and engineering construction, when employer is 
required by contracting authority to furnish own field sur- 
vey service or when employer at his own discretion hires 
employees to perform field survey work, then in such in- 
stances, such work shall come within the classifications 
herein mentioned. 

For any field survey work beyond the direct control of 
the employer, the referred to classifications and conditions 
shall not apply. 

The Union will cooperate with the Employer in the 
placing of student engineering trainees, so long as it does 
not materially affect the normal employment of regular 
employees. 

This agreement does not cover inspectors. 
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Section No. 23 


GENERAL Savinc CLAUSE 


It is not the intent of either party hereto to violate any 
laws, rulings, or regulations of any Governmental authority 
or agency having jurisdiction of the subject matter or of 
this Agreement, and the parties hereto agree that in the 
event that any provisions of this Agreement are finally 
held or determined to be illegal or void as being in contra- 
vention of any such laws, rulings or regulations, neverthe- 
less the remainder of the agreement shall remain in full 
force and effect, unless the parts so found to be void are 
wholly inseparable from the remaining portion of this 
Agreement. The clauses hereof relating to ‘‘Hiring,’’ 
Section 3(a) hereof and ‘‘No Cessation of Work,’’ Sec- 
tion 9 hereof, are intended to be inseparable and mutually 
interdependent. Should either of such sections be held or 
determined to be illegal or void for any reason then both 
of said clauses shall forthwith become of no further force 


or effect, and neither party shall by implication be bound 
thereby. The parties agree that if and when any pro- 
visions of this Agreement are finally held or determined to 
be illegal or void they will then promptly enter into lawful 
negotiations concerning the substance thereof. 


Section No. 24 
HeaLtTH AND WELFARE 


Each individual employer covered by this Agreement 
shall pay into the Operating Engineers Health and Wel- 
fare Trust Fund for Northern California ten (10) cents 
per hour for every hour worked by the individual employ- 
er’s employees covered by this Agreement. 

The payments last above set out shall be made at the 
times and in the manner provided for by the Trust Agree- 
ment creating the Operating Engineers Health and Wel- 
fare Trust Fund for Northern California, and each indi- 
vidual employer is bound by all the terms and conditions 
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of said Trust Agreement and any amendment or amend- 
ments thereto. 

In the event any individual employer who is not covered 
by the A. G. C. Master Agreement and who has signed an 
agreement to pay money into the Operating Engineers 
Trust Fund, Health and Welfare Plan, Construction Di- 
vision, becomes a member of the Employer, such individual 
employer shall be relieved from his obligations to pay 
money into said Fund for any period from the first day of 
the calendar month following such affiliation, and shall be 
required to make all health and welfare payments there- 
after accruing into the Operating Engineers Health and 
Welfare Trust Fund for Northern California. In the 
event the membership of any individual employer in the 
Employer terminates, such individual employer shall be 
relieved from his obligation to pay money into the Operat- 
ing Engineers Health and Welfare Trust Fund for North- 
ern California for any period from the first day of the 
calendar month following such termination, and shall be 
required to make all health and welfare payments there- 
after accruing into the Operating Engineers Trust Fund, 
Health and Welfare Plan, Construction Division. 

In the event that the Board of Trustees of the Operating 
Engineers Health and Welfare Trust Fund for Northern 
California determine by formal action that an individual 
employer is delinquent in the making of any payments re- 
quired by this Section, it shall not be a violation of this 
Agreement, so long as such delinquency continues, if the 
Union withdraws the employees who are subject hereto 
from the performance of any work for such individual em- 
ployer and such withdrawal for such period shall not be a 
strike or work stoppage within the terms of this Agree- 
ment. In the event that any employees of any individual 
employer should be withdrawn pursuant to any similar 
clause in any agreement between Employer and any other 
Union, then the Union may respect such withdrawal, and 
for the period thereof, may refuse to perform any work 
for such individual employer and such refusal for such 
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period shall not be a violation of this Agreement. Any 
employees so withdrawn or refusing to perform any work 
as herein provided shall not lose their status as employees 
but no such employee shall be entitled to claim or receive 
any wages or other compensation for any period during 
which he has been so withdrawn or refused to perform 
any work. 


Secrion No. 25 
EFFECTIVE AND TERMINATION DatTE 


Except as otherwise provided herein, this Agreement 
shall be effective as of the 1st day of May 1955, and remain 
in effect until the 30th day of Aprm 1957, and shall con- 
tinue from year to year thereafter, unless either of the 
Collective Bargaining Representatives shall give written 
notice to the other of a desire to change, amend, modify or 
terminate the Agreement at least sixty (60) days prior to 
April 30, 1957 or April 30 of any succeeding year. It is 
agreed that in the event that either party should exercise 
its rights under this paragraph the parties will for a period 
of sixty (60) days prior to the 30th day of April 1957, 
or of any year thereafter, bargain exclusively with each 
other with respect to all wage rates, working conditions 
and hours of employment for the work herein covered. 
If no agreement has been entered into at the expiration of 
said sixty (60) days’ period then this Agreement shall 
thereupon cease and terminate and the parties shall be 
free to negotiate with whomsoever they please. 


In Wrrness WHEREOF, the parties hereto have hereunto 
set their hands and seals by their respective officers duly 
authorized to do so this 15th day of June 1955. 


en ee ee 
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For THE EMPLOYER 


NORTHERN CALIFORNIA CHAPTER, THE 
ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC., a Corporation 

Ernest L. Ciements, President 
F. W. Catutanan, Manager 


CENTRAL CALIFORNIA CHAPTER, THE 
ASSOCIATED GENERAL CONTRACTORS 
OF AMERICA, INC., a Corporation. 

M. J. Hewier, President 
Bruce McKenzie, Manager 


For THE UNION 


OPERATING ENGINEERS, LOCAL UNION NO. 3 
of the International Union of Operating Engineers 
Pat Cuancy, President 
C. F. Matuews, Secretary 
Vicror §. Swanson, Local Union Manager 


P. E. Vanvewark, Assistant Local Union Manager 


General Counsel's 9-B 


Operating Enorineers Locan Union No. 3 oF THE INTER- 
NATIONAL UNION oF OPERATING ENGINEERS, San FRan- 
cisco, CALIFORNIA 


1954-1955 


NORTHERN AND CENTRAL CALIFORNIA CON- 
TRACTORS ASSOCIATION MASTER AGREEMENT 

Tuts AGREEMENT, made and entered into this 6th day of 
May, 1954 by and between NortHEern Catirornia CHAPTER 
and CrenrraL Cauirornia CuaprTer, THE AssociaTED GEN- 
eRaL Contractors oF America, Inc., hereinafter -referred 
to as Collective Bargaining Representatives of Employer, 
and OpreratTinc Ewnorneers, Locat Union No. 3 of the Inter- 
national Union of Operating Engineers, hereinafter re- 
ferred to as Union. 

















206 
WITNESSETH 


Section No. 1 
GENERAL Provisions . 
(a) Definitions 


The term ‘‘Employer’’ as used herein shall refer to the 
Northern California Chapter and Central California Chap- 
ter, The Associated General Contractors of America, Inc., 
and such other employer organizations and employers 
who are not members of any such employer organizations 
as are listed on Schedule ‘‘A’’ appended hereto. 

The term ‘‘Union’’ as used herein shall refer to the 
Operating Engineers, Local Union No. 3. 

This agreement shall apply to any employee who per- 
forms work falling within the recognized jurisdiction of 
the Union; except that it shall not apply to superintend- 
ents, assistant superintendents, general foremen, time- 
keepers, messenger boys, guards, confidential employees 
and office help. 

This agreement shall apply to Northern California, 
which term means that portion of the State of California 
above the Northerly boundary of Kern County, the North- 
erly boundary of San Luis Obispo County and the West- 
erly boundaries of Inyo and Mono Counties. 


(b) Coverage 


This agreement shall cover all work and apply to any 
employee who performs work falling within the recognized 
jarisdiction of the Union, including but not limited to 
building construction, heavy, highway and engineering 
construction. It shall also include all maintenance and 
repair shops, and field repairs and equipment maintenance 
of the individual employers covered hereby, if the individ- 
ual employer is not covered by a bona fide existing written 
agreement with any other local union covering shop work. 





Section No. 2 
BaRGAINING REPRESENTATIVES 


(a) Union’s Recognition of Collective Bargaining Repre- 
sentative of Employer 


The Union hereby recognizes and acknowledges that the 
Collective Bargaining Representative of Employer in- 
cludes in its membership a majority of the individual em- 
ployers in the highway, general building and heavy con- 
struction industry, and said employers are performing the 
greater percentage of work therein. By reason of such 
facts the Union hereby recognizes that the Collective Bar- 
gaining Representative of the Employer, as hereinabove 
referred to, is the collective bargaining representative for 
all persons, firms or corporations who are now or here- 
after may become members of any employer organization 
that is now or hereafter may be listed on Schedule ‘‘A’’ 
hereof, and of any employer who is not a member of any 
such employer organization, and who is or hereafter may 
be listed on Schedule ‘‘A’’ hereof with respect to highway, 
general building and heavy construction industry in the 
territory subject to this agreement. 

The wage rates, working conditions, and hours of em- 
ployment herein provided have been negotiated by the 
Union exclusively with the Collective Bargaining Repre- 
sentative of the Employer. The Union agrees that in the 
event that during the life of this agreement it should make 
any agreement with any other person, firm or corporation 
providing wage rates, working conditions and hours of 
employment more favorable to said other person, firm or 
corporation than is provided in this agreement for Em- 
ployer or the individual employers covered hereby then 
and in that event any individual employer engaging in 
work of the type covered by any such agreement shall have 
the benefits of any such more favorable wage rates, work- 
ing conditions and hours of employment when performing 
such work. 
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(b) Employer’s Recognition of Union as Collective Bar- 
gaining Representative of Employees 


The Employer and the individual employers covered 
hereby recognize and acknowledge Operating Engineers, 
Local Union No. 3 of the International Union of Operating 
Engineers, as the Collective Bargaining Representative of 
the employees in the area aforementioned covering the 
jurisdiction of the Union. 


Section No. 3 
EMPLOYMENT aND DiscHaRGE 
(a) Hiring 


In the hiring of employees covered by this agreement, 
preference shall be given by the Employer and the indi- 
vidual employers covered hereby to persons who have 
been employed in Northern California between May 1, 
1947 and April 30, 1954 on any work covered by the 
A. G. C. Master Agreements dated May 29, 1947, May 28, 
1948, July 15, 1949 or May 15, 1951, with the Union by any 
individual employer covered by either or all said agree- 
ments or under any agreement between the Union and any 
employer in effect at any time during the period from 
May 1, 1947 to April 30, 1954, covering the same classifica- 
tions or any of them. 

Whenever any individual employer needs men, he shall 
post a written notice on his job bulletin board and shall 
notify the Union at the same time, which notice shall be 
given at least forty-eight (48) hours before the men are 
needed on the job, whenever possible. For the purpose of 
this paragraph it shall be sufficient that such notice be 
given to the Union office in the area in which the job is 
located. Upon such notice being given, the Union agrees 
that it will furnish an adequate supply of competent em- 
ployees if they are available. 

The Collective Bargaining Representatives agree that, 
if and when a union security clause can lawfully be writ- 
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ten into this agreement, they will then promptly enter into 
negotiations concerning hiring and union security clauses. 
If and when hiring and/or union security clauses are writ- 
ten into this agreement pursuant to such negotiations, then 
this section shall forthwith become inoperative. 


(b) Discharge of Employees 


No employee shall be discharged or discriminated 
against for activity in or representation of the Union. The 
Union shall be the sole judge of the qualifications of its 
members. 

The individual employer shall be the sole judge of the 
qualifications of all of his employees, and may on such 
grounds discharge any of them. 

No employee shall be discharged without just cause. In 
the event of discharge without just cause, the employee 
may be reinstated with payment for time lost. In the event . 
of a dispute, the existence of ‘‘just cause’’ shall be deter- 
mined under the grievance procedure provided for in Sec- 
tion 10 hereof. Employees discharged for ‘‘just cause’’ 
shall be paid only for actual time worked. 


Section No. 9 
No Cessation oF Work 


It is mutually agreed and understood that during the 
period when this agreement is in force and effect, the 
Union will not authorize any strike, slow-down or stoppage 
of work in any dispute, complaint or grievance arising 
under the terms and conditions of this agreement, except 
such disputes, complaints or grievances as arise out of 
the failure or refusal of any individual employer to com- 
ply with the provisions of the hiring clause, Section 3 (a) 
hereof. As to any individual employer who shall fail or 
refuse to comply with the provisions of that section, so 
long as such failure or refusal continues, it shall not be 
a violation of this agreement if the Union withdraws its 
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members who are subject hereto from the performance of 
any work for such individual employer, and such with- 
drawal for such period shall not be a strike or work stop- 
page within the terms of this agreement. In the event that 
any employees of any individual employer should be with- 
drawn by reason of any dispute, complaint or grievance 
arising out of the violation of any similar hiring clause 
in any agreement between Employer and any other Union, 
then the Union may respect such withdrawal and for the 
period thereof may refuse to perform any work for such 
individual employer, and such refusal for such period shall 
not bea violation of this agreement. Any employees so 
withdrawn or refusing to perform any work as herein pro- 
vided shall not lose their status as employees but no such 
employee shall be entitled to claim or receive any wages or 
other compensation for any period during which he has 
been so withdrawn or refused to perform any work. 


Section No. 10 
GRIEVANCE PROCEDURE 


In the event a dispute, except a dispute arising out of a 
violation of the hiring clause, Section 3 (a) hereof, or the 
jurisdictional disputes clause, Section 15 hereof, which 
said sections and the substance thereof are specifically ex- 
empted from the provisions of this section, arises, a Board 
of Adjustment shall be created for the settlement of such 
dispute. It shall be composed of two representatives se- 
lected by the Union and two representatives selected by 
Employer. Said Board shall organize at once and shall 
elect a Chairman and Secretary and shall adopt rules of 
procedure which shall bind the contracting parties. Said 
Board shall have the power to adjust any differences that 
may arise regarding the meaning or enforcement of this 
contract. Within twenty-four (24) hours of the time any 
dispute is referred to it by either party, said Board shall 
meet to consider such dispute. If the Board, within twenty- 
four (24 hours after such meeting cannot agree on any 
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matter referred to it, the members thereof within three 
(3) days shall choose a fifth member, who shall have no 
business or financial connection with either party. The 
decision of said Board shall be determined by a majority 
of its members and shall be rendered within ten (10) days 
after such submission. Said decision shall be final and 
binding on both parties hereto. Pending such decision 
work shall be continued in accordance with the provisions 
of this contract. The expense of employing said fifth 
person shall be borne equally by both parties. No proceed- 
ings hereunder based on any dispute, complaint or griev- 
ance herein provided for shall be recognized unless called 
to the attention of the Employer and the Union within ten 
(10) days after the alleged violation was committed. 


* * *” * * * * * «+ 


Section No. 12 
APPLICATION TO SuB-CoNTRACTORS 


The terms and conditions of this agreement insofar as 
it affects Employer and the individual employer shall 
apply equally to any sub-contractor under the control of, 
or working under contract with such employer on any 
work covered by this agreement, and said sub-contractor 
with respect to such work shall be considered the same as 
an individual employer covered hereby. 


# * * * * * * 


Secrion No. 15 


JURISDICTIONAL DISPUTES 


There shall be no cessation or interference in any way 
with any of the work of Employer or of any individual 
employer by reason of jurisdictional disputes between the 
various unions affliated with the American Federation of 
Labor with respect to jurisdiction over any of the work 
covered by this agreement. Such disputes shall be settled 
by the Unions themselves in accordance with the rules of 
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the Building and Construction Trades Department of the 
American Federation of Labor, and the agreement estab- 
lishing a ‘‘National Joint Board for the Settlement of 
Jurisdictional Disputes in the Building and Construction 
Industry.’’ The Union, Local Unions, Employer and indi- 
vidual employers covered hereby shall be bound by said 
agreement establishing said Board. 


* * * * * * 


Section No. 18 
AGREEMENT Binpinc Upon Parties 
(a) Employer’s Membership 


This agreement is made for and on behalf of, and shall 
be binding upon all persons, firms or corporations that, at 
the time of the execution of this agreement are, or during 
the term hereof become, members of employer organiza- 
tions referred to in Section 1 (a) hereof, together with all 
persons, firms or corporations that are or may become 
members of any other employer organization that may be 
listed on Schedule ‘‘A’’ hereof, and any employer who is 
not a member of any such employer organization and who 
is or may be listed on Schedule ‘‘A’’ hereof. The Collec- 
tive Bargaining Representative of Employer represents 
that upon the date of the execution of this agreement it 
represents those persons, firms or corporations whose 
names are listed on Schedule ‘‘A’’ attached hereto which 
is hereby made a part hereof, and that said persons, firms 
or corporations so listed have duly authorized it to make 
this contract for and on their behalf as parties hereto. 
Employer organizations shall from time to time supply to 
Union any change in said membership list. 


(b) Agreement Binding Upon Parties 


This agreement shall be binding upon the heirs, execu- 
tors, administrators, successors, purchasers and assigns of 
the parties hereto. 
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Section No. 19 
Wace ScaLes 


On all work performed on May 1, 1954 and thereafter 
during the term of this agreement (regardless of when 
said work was bid or let) the wage scales and classifica- 


tions shall be as follows: 


Per Hour 
Effective Effective 
May 1, Aug. 1, 
Classifications 1954 1954 


Apprentices (oilers, firemen, watchmen) 

(7 Bay Counties—San Francisco, Ala- 

meda, Contra Costa, San Mateo, Santa 

Clara, Marin, Solano) : $2.455 
Apprentices (oilers, firemen, watchmen) 

(All other counties) 2 2.345 
Asphalt Plant Engineer 8: 2.845 
Box men or mixer box operator (concrete 

or asphalt plant) __.. a 2.515 


Brakeman, Switchman, and Deckhand | . 2.455 


Fuller-Kenyon pump cement hog and simi- 
lar types of equipment : 2.895 

Compressor Operator ees 2.455 

Compressors (more than one) 

Concrete Batch Plant Operator 

Conerete Batch Plant Operator (Multiple 
Unit, four or more) 

Concrete Mixers (up to one yard) 

Concrete Mixers (over one yard) _. a 

Concrete Pump or Pump Crete Guns ____. Ss 

Derricks (including Chicago Booms) 

Drilling Machinery Engineers (not to apply 

to water liners, wagon drills or jackham- 
io) 

Dual Drum Mixer (apprentice engineer re- 
CEUTET CCE) fe rer eee en IO 

Euclid Loaders and/or similar type of 
equipment (apprentice engineer required) 

Bireman invHot Plant 0 Sree 

Fork lift or lumber stacker (on construc- 
LIOMIODLSILE))y, en ae ee — 

Handi-Crane (no oiler required) —._______ 











Heavy Duty Repairman 
Heavy Duty Repairman, Helper (7 Bay 
Counties—San Francisco, Alameda, Con- 
tra Costa, San Mateo, Santa Clara, Ma- 
rin, Solano) 
Heavy Duty Repairman, Helper (All other 
counties) ————_________— 
Heavy Duty Rotary Drill Rigs (such as 
quarry master, joy drills) (apprentice 
engineer required) —.---—---------—---- eee 
Highline Cableway —————----------— 
Highline Cableway Signal Man ———______ 
Locomotives —————-——____---__—— 
Locomotives (steam or over 30 tons) — 
Material Hoist — EEE 
Mechanical Finishers (concrete or asphalt) 
(airports, highway, street work) 
Maxermobie 
Motorman ———______________ 
Mucking Machine —.———.-------------_---- ue 
Pavement breakers, Emsco Type and simi- 
lar types of equipment — 
Portable crushers ————————-____-—— 
Power blade loader —---------------------------—- 
Power grader, power planer, motor patrol, 
or any type power blade — 
Power shovels and/or other excavating 
equipment with shovel-type controls (7 
Bay Counties—San Francisco, Alameda, 
Contra Costa, San Mateo, Santa Clara, 
Marin, Solano), (up to and including one 
yard) — a a —— 
Power shovels and/or other excavating 
equipment with shovel-type controls (7 
Bay Counties—San Francisco, Alameda, 
Contra Costa, San Mateo, Santa Clara, 
Marin, Solano) (over one yard) a 
Power shovels and/or other excavating 
equipment with shovel-type controls (All 
other counties) (up to and including one 
yard) ta een 
Power shovels and/or other excavating 
uipment with shovel-type controls (All 
other counties) (over one yard) ——____ 


bo oy 
o> if 
bo Ww 


bo POLY bo 99 99 
BSVVS AWRSas 


2. 
2. 
2. 
2. 
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Pugmills (all) Woodsmixer type 

Pump Operator 

LeTourneau pulls (Jeeps, Terra Cobras, 
LaPlant Choate, and similar types of 
equipment) 

Refrigeration Plant Operator 

Rollers 

Ross Carriers (on construction job site). 

Scoopmobile (when used as a hoist) _ 

Scoopmobile (when used as a loader) 

Sencedea ian oe ee ee RC Sets 

Self-propelled elevating grade plane 

Spreader Machines (Barber Green, Jaeger, 
etc.) (Engineer and screed man used in 
operation) i a oe a ree 

Soil Stabilizer Operator (P&H or equal) __. 

Surfacetiesters) =e re ee 

PRO WETINODICE ce REDS EE. 

Tractors — 

Tractor (boom) 

Tractor (tandem) 

Tractor-type shovel loader (scale not to 


apply when used as blade or bulldozer). 
Trenching Machine 
Truck Type Loader 

Truck Crane 

*Chief of Party __ 

*Instrumentman 


Se ae 


*See Special Conditions as applied to Field Survey Work attached to 
Master Agreement. 


Employees working in tunnels, shafts, stopes or risers 
shall receive $0.125 per hour over and above the regular 
rate. 

When members of the Union are employed to service a 
specialty craft exclusively they shall receive the same 
working conditions as the specialty craft. The wages for 
the Operating Engineers shall be $3.05 per hour on and 
after May 1, 1954 and $3.075 per hour on and after August 
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1, 1954 on all hoisting equipment when servicing said 
specialty craft. Regular employees on the particular proj- 
ect and assigned to work with a specialty craft tempo- 
rarily shall not be entitled to the above mentioned condi- 
tions, except for overtime, then the members of the Union 
so assigned shall receive double time if the specialty craft 
is receiving it. 

An Operating Engineer shall maintain and service gas- 
oline or diesel driven welding machines when the welding 
is being performed by another craft. The minimum rate 
shall be not less than the rate for the multiple compressor 
operator. 


* * sd * 


Section No. 23 
GENERAL Savinc CLAUSE 


It is not the intent of either party hereto to violate any 
laws, rulings, or regulations of any Governmental author- 
ity or agency having jurisdiction of the subject matter or 
of this agreement, and the parties hereto agree that in 
the event that any provisions of this agreement are finally 
held or determined to be illegal or void as being in con- 
travention of any such laws, rulings or regulations, never- 
theless, the remainder of the agreement shall remain in 
full force and effect, unless the parts so found to be void 
are wholly inseparable from the remaining portion of this 
agreement. The clauses hereof relating to ‘‘Hiring’’ Sec- 
tion 3'\(a) hereof and ‘‘No Cessation of Work,’’ Section 9 
hereof, are intended to be inseparable and mutually inter- 
dependent. Should either of such sections be held or deter- 
mined to be illegal or void for any reason then both of 
said clauses shall forthwith become of no further force or 
effect, and neither party shall by implication be bound 
thereby. The parties agree that if and when any provi- 
sions of this agreement are finally held or determined to 
be illegal or void they will then promptly enter into lawful 
negotiations concerning the substance thereof. 
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Section No. 24 
HEALTH AND WELFARE 


Each Individual Employer covered by this Agreement 
shall pay into the Operating Engineers Health and Wel- 
fare Trust Fund for Northern California seven and one- 
half (714) cents per hour for every hour worked by the 
Individual Employer’s employees covered by this Agree- 
ment starting February 1, 1953 up to and including July 
5, 1953 and thereafter ten (10) cents per hour for every 
hour worked by the Individual Employer’s employees 
covered by this Agreement during the term hereof unless 
modified during the opening of this Agreement in 1954 as 
provided for in Section No. 25 of this Agreement. 

The payments last above set out shall be made at the 
times and in the manner provided for by the Trust Agree- 
ment creating the Operating Engineers Health and Wel- 
fare Trust Fund for Northern California. 

The benefits shall become effective as of May 1, 1953. 

Any Individual Employer who is a member of the Em- 
ployer and who has signed an agreement with the Union 
to pay money into the Operating Engineers Trust Fund, 
Health and Welfare Plan, Construction Division, shall be 
relieved of any obligation to make payments into said 
Fund for any period after July 31, 1953, and shall be 
required to make all health and welfare payments there- 
after accruing into the Operating Engineers Health and 
Welfare Trust Fund for Northern California. Any such 
individual employer who is a member of Employer shall 
be relieved of any obligation to pay money into the Oper- 
ating Engineers Health and Welfare Trust Fund for 
Northern California for any period from February 1 to 
July 31, 1953. 

In the event any Individual Employer who is not covered 
by the A. G. C. Master Agreement and who has signed an 
agreement to pay money into the Operating Engineers 
Trust Fund, Health and Welfare Plan, Construction Divi- 
sion, becomes a member of the Employer, such individual 
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employer shall be relieved from his obligation to pay 
money: into said Fund for any period from the first day 
of the calendar month following such affiliation, and shall 
be required to make all health and welfare payments 
thereafter accruing into the Operating Engineers Health 
and Welfare Trust Fund for Northern California. In the 
event the membership of any Individual Employer in the 
Employer terminates, such Individual Employer shall be 
relieved from his obligation to pay money into the Oper- 
ating Engineers Health and Welfare Trust Fund for 
Northern California for any period from the first day of 
the calendar month following such termination, and shall 
be required to make all health and welfare payments there- 
after accruing into the Operating Engineers Trust Fund, 
Health and Welfare Plan, Construction Division. 


Section No. 25 
EFFECTIVE AND TERMINATION Date 


This agreement shall be effective as of the Ist day of 
May 1954 and shall remain in effect until the 30th day of 
Aprit 1955 and shall continue from year to year thereafter, 
unless either of the Collective Bargaining Representatives 
shall give written notice to the other of a desire to change, 
amend, modify or terminate the agreement at least sixty 
(60) days prior to April 30, 1955 or April 30 of any suc- 
ceeding year. It is agreed that in the event that either 
should exercise its rights under this paragraph they will 
for a period of sixty (60) days prior to the 30th day of 
April 1955 or of any year thereafter, bargain exclusively 
with each other with respect to all wage rates, working 
conditions and hours of employment for the work herein 
covered. If no agreement has been entered into at the 
expiration of said sixty (60) days’ period, then this agree- 
ment shall thereupon cease and terminate and the parties 
shall be free to negotiate with whomsoever they please. 
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In Witness WuHeEneEor, the parties hereto have hereunto 
set their hands and seals by their respective officers duly 
authorized to do so this 6th day of May, 1954. 

For THe EMPLOYER 


NORTHERN CALIFORNIA CHAPTER, THE 
ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC., a Corporation 

Haroup Parisu, President 
Wrnrietp H. Arata, Secretary 


CENTRAL CALIFORNIA CHAPTER THE 
ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, Inc., a Corporation 

Metvin Gautier, Vice-President 
F. B. Corker, Secretary 


For tHE UNIon 


OPERATING ENGINEERS, LOCAL UNION No. 3 
of the International Union of Operating Engineers 
Pat Cuancy, President 
C. F. Maruews, Secretary 
Victor S. Swanson, Local Union Manager 
P. BE. Vanpewakk, Assistant Local Union Manager 


SpeciaL ConpiTions as APPLIED TO Fre~p Survey Work 


The classifications herein referred to shall apply only 
to contractor’s employees regularly employed in field sur- 
vey work, excluding individual employer, executive, ad- 
ministrative or supervisory personnel, professional or 
office engineering personnel, draftsmen, estimators, time- 
keepers, messenger boys, guards, clerical help or field office 
help, and excluding the use of survey instruments nor- 
mally used by any other employees in the performance 
of their duties. 

Field survey work shall be that work performed by em- 
ployees in the classifications herein referred to in connec- 
tion with the establishment of control points governing 
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construction operations, when performed by the employer 
on any type of home, office or commercial building con- 
struction. On all other types of heavy, highway and engi- 
neering construction, when employer is required by 
contracting authority to furnish own field survey service 
or when employer at his own discretion hires employees 
to perform field survey work, then in such instances, such 
work shall come within the classifications herein men- 
tioned. 

For any field survey work beyond the direct control of 
the employer, the referred to classifications and conditions 
shall not apply. 

The Union will cooperate with the employer in the plac- 
ing of student engineering trainees, so long as it does not 
materially affect the normal employment of regular em- 
ployees. 

This agreement does not cover inspection. 


ci * 5 S * * & * 


NORTHERN CALIFORNIA CHAPTER, THE 
ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC., a Corporation 

Haroxip O. Parise 
Winrietp H. Arata 


CENTRAL CALIFORNIA CHAPTER, THE 
ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC., a Corporation 

MeEtvin GavTiER 
F. G. Corker 


UnIon 


OPERATING ENGINEERS, LOCAL UNION No. 3 
of the International Union of Operating Engineers 
Par Cuancy, President 
C. F. Marnews, Secretary 
Vicror S. Swanson, Local Union Manager 
P. KE. Vanpewark, Assistant Local Union Manager 
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Jormst Lasor Rextations Commitree—Northern California 
Chapter 
HAROLD PARISH, President Northern California 
Chapter 
JOHN F. O’CONNELL, Chairman, Joint Labor 
Negotiating Committee, Bechtel Corporation. 
DALLAS YOUNG 
MacDonald, Young & Nelson, Ince. 
H. C. MAGINN 
Calaveras Cement Company 
CHARLES HUDSON 
Stolte, Inc. 
LEO WESTWATER 
Granite Construction Company 
PETER JACOBSEN 
Utah Construction Company 


Stipulation of Counsel in the Review Proceedings 


Prior to negotiating and entering into collective bargain- 
ing agreements with Northern California Chapter, The 
Associated General Contractors of America, Inc., and the 
Central California Chapter, The Associated General Con- 
tractors of America, Inc., Operating Engineers Local No. 
3 entered into collective bargaining agreements with Indi- 
vidual Employers containing a subcontractor clause. A 
sample contract entered into in 1940, (R. U. Ex. 2) con- 
tained the following: 


‘« THEREFORE, in consideration of the foregoing prem- 
ises and the mutual covenants and agreements herein 
contained, the parties hereby agree as follows: 

e * * * ® * 

‘That this Agreement shall include any and all Sub- 
contractors in connection with the work to be done in 
the performance of their contract.’’ 


Since 1941 the A. G. C. Chapters and Local Union No. 3 
have bargained collectively with each other. 
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The, 1941 agreement (G. C. Ex. 9-K) lists sixteen (16) 
classifications of employees. The 1955 agreement (G. C. 
Ex. 9-A) lists seventy-one (71) classifications of employees. 

The 1941 agreement (G. C. Ex. 9-K) contains the follow- 
ing: 


*‘Section No. 11. Apprication To Sus-ConTrRaAcrors. 


The terms and conditions of this Agreement in so far 
as it affects Employer shall apply to any sub-contrac- 
tor under the control of, or working under contract 
with Employer upon work covered by this Agreement, 
and said sub-contractor with respect to such work shall 
be considered as an Employer.’’ 


This section and language remained unchanged until the 
1948 agreement (G. C. Ex. 9-G), at which time it was 
changed to read as follows: 


‘Section No. 12. Apprication to Sus-ConTRacrors. 


The term and conditions of this agreement insofar 
as it affects Employer and the individual employer 
shall apply to any subcontractor under the control of, 
or working under contract with such employer 
on any work covered by this agreement, and said sub- 
contractor with respect to such work shall be con- 
sidered as an individual employer covered hereby.’ 


This section and language last above set out remained 
unchanged until the 1955 agreement (G. C. Ex. 9-A). 

Since the 1948 agreement (G. C. Ex. 9-G), the agree- 
ments, G. C. Exhibits 9-G, 9-F, 9-E, 9-D, 9-C and 9-B, the 
last terminating in 1955 contained in Section No. 3 Em- 
PLOYMENT AND DiscHarce (a) Hiring the following provi- 
sions: 


“In the hiring of employees covered by this agree- 
ment, preference shall be given by the Employer and 
the individual employers covered hereby to persons 
who have been employed in Northern California be- 
tween May 1, 1947 and April 30, 1954 on any work 
covered by the A. G. C. Master Agreements dated 
May 29, 1947, May 28, 1948, July 15, 1949 or May 15, 
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1951, with the Union by any individual employer cov- 
ered by either or all said agreements or under any 
agreement between the Union and any employer in 
effect at any time during the period from May 1, 1947 
to April 30, 1954, covering the same classifications or 
any of them. 

Whenever any individual employer needs men, he 
shall post a written notice on his job bulletin board 
and shall notify the Union at the same time, which no- 
tice shall be given at least forty-eight (48) hours 
before the men are needed on the job, whenever pos- 
sible. For the purpose of this paragraph, it shall be 
sufficient that such notice be given to the Union office 
in the area in which the job is located. Upon such 
notice being given, the Union agrees that it will fur- 
nish an adequate supply of competent employees if 
they are available. 

The Collective Bargaining Representatives agree 
that, if and when a union security clause can lawfully 
be written into this agreement, they will then promptly 
enter into negotiations concerning hiring and union 
security clauses. If and when hiring and/or union 





security clauses are written into this agreement pur- 
suant to such negotiations, then this section shall forth- 
with become inoperative.’’ 


The language last set out above in each of said agree- 
ments is identical, except for the dates which differ in each 
agreement. 


General Counsel’s Exhibit No. 10 
April 11, 1955 
Northern California Chapter and Central California 


Chapter, The Associated General Contractors of 
America, Inc. 


850 Battery Street 
San Francisco, California 








224. 


| Attention: Frank Calahan, Bruce McKenzie 
Gentlemen: 


It has come to our attention that the joint venture— 
Parish Bros. Inc., and Harms Bros., engaged on work at 
Travis Air Base is carrying on such work in violation of 
our agreement, 


1. Technical Engineers on the payroll of the joint ven- 
ture are not being paid in accordance with Sections Nos. 
19 and 4 and payments are not being made in accordance 
with Section No. 24 contrary to, and in violation of, the 
agreement. ; 

In addition, it appears that the joint venture is engaged 
in activities contrary to, and in violation of, Section No. 
13. 


2. Technical Engineers not on the payroll of the joint 
venture are not being paid in accordance with Section 
Nos. 19 and 4 and are not working in accordance with 
Section No. 20 and payments are not being made in ac- 
cordance with Section No. 24, contrary to, and in violation 
of, Section No. 12. 

These violations have been called to the attention of 
the joint venture and have not been corrected. 

By reason of the disputes hereinabove set out, with 
Parish Bros., Inc., and Harms Bros., Operating Engineers, 
Local Union No. 3 invokes the grievance procedure of the 
agreement, Section No. 10 thereof, and requests that a 
Board of Adjustment be created for the settlement of 
such disputes. 

Operating Engineers Local Union No. 3 selected Messrs. 
P. B. VanpewakK and Pat Cuance as its representatives on 
such Board of Adjustment. 

Please advise us as soon as possible the names of the 
Employer’s representatives and date of meeting. 


Very truly yours, 


P. E. VaANDEWARK 
Assistant Local Union Manager 


eee 6 ER VU Gees 
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General Counsel's Exhibit No. 11 
May 3, 1955 


Parish Bros., Inc. and Harms Bros. & 
Gordon H. Ball, a Joint Venture 


518 Travis Air Force Base 
California 
Gentlement: 


On April 11, 1955, the enclosed communication was ad- 
dressed to the Northern California Chapter and Central 
California Chapter of the Associated General Contractors 
of America, Inc. 

Nothing has been done. 

In view of the fact that Operating Engineers Local Club 
No. 3’s contract with the Northern California Chapter and 
Central California Chapter of the Associated General Con- 
tractors of America, Inc. has terminated, and in view of 
the fact that it is evident that the Joint Venture does 


not intend to go along with the provisions of the expired 
agreement from day to day, we are withdrawing all of 
the employees represented by Operating Engineers, Local 
Union No. 3 as of the 6th day of May 1955. 


Very truly yours, 


C. F. Matraews 
C. F. Mathews 
Recording Secretary 
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General Counsel’s Exhibit No. 12 


GBE STRAIGHT WIRE ASSOC. GEN. CONTRACTORS, NO. CALIF. 
CHAPTER 
MAY 9, 1955 


OPERATING ENGINEERS LOCAL UNION NO. 3 
474 VALENCIA STREET 
SAN FRANCISCO, CALIFORNIA 


WITHOUT IN ANY WAY CONCEDING THE CORRECTNESS OF 
YOUR POSITION, NEVERTHELESS PENDING A DECISION BY 
BOARD OF ADJUSTMENT OR OTHER SETTLEMENT OF THE GRIEV- 
ANCE FILED BY YOU BY LETTER DATED APRIL 11, 1955, ALL 
EMPLOYEES IN THE CLASSIFICATIONS OF CHIEF OF PARTY, 
INSTRUMENTMAN, HEAD CHAINMAN, RODMAN, GRADE SETTER 
(NOT GUINEA CHASER) OR REAR CHAINMAN EMPLOYED ON OUR 
TRAVIS, AIR FORCE BASE JOB WILL BE EMPLOYED FROM DAY 
TO DAY ON OUR PAYROLL AND UNDER THE TERMS OF THE 
AGC OPERATING ENGINEERS LOCAL 3 MASTER AGREEMENT. THIS 
WILL NOT PREJUDICE ANY RIGHTS OF THE PARTIES TO THIS 
MASTER AGREEMENT BY REASON OF FACT THAT NOTICE OF 
OPENING HAS BEEN GIVEN AND NEGOTIATIONS ARE STILL 
PENDING. 

PARISH BROTHERS, INC., AND HARMS BROS. AND GORDON H. 
BALL. 


General Counsel’s Exhibit No. 13A 


LAW OFFICES OF JOHNSON & STANTON, 111 SUTTER STREET, 
! SAN FRANCISCO 4, GARFIELD 1-2727 


July 22, 1955 
P. H. McCarthy, Jr., Esquire : 
Attorney-at-Law 
St. Paul Hotel 
St. Paul, Minnesota. 


In Re: Operating Enorneers Locan Union No. 3—Case 
No. 20-CC-109 
Dear Mr. McCarthy: 

We enclose copy of a letter addressed to the Joint Ven- 
ture of, Parish Bros., Parish Bros., Inc., Harms Bros., and 
Gordon H. Ball by St. Maurice-Helmkamp-Musser under 
date of July 18, 1955, which will be self-explanatory. 


You will note that this letter refers to a photostatic copy 
of the Decision and Order of the National Labor Relations 
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Board in the above matter dated July 14, 1955, copy of 
which was enclosed with the letter. You will recall that 
the Stipulation upon which this Decision and Order is based 
contains the following paragraph: 


“VITT. 


This stipulation contains the entire agreement be- 
tween the parties, there being no agreement of any 
kind, verbal or otherwise, which varies, alters or adds 
to this stipulation, except that it is understood that 
the signing of this stipulation by the Respondent does 
not constitute, and is not, an admission that Respond- 
ent has violated the Act, or that it is a party to any 
unlawful contract, nor does it constitute a waiver 
of any of the Respondent’s lawful contract rights; and 
it is further understood that the signing of this stipu- 
lation by the Charging Party does not constitute, and 
is not, an admission of the legality of any or all pro- 
visions of any contract referred to herein.’’ 


As you know, the Joint Venture is an individual em- 
ployer covered by and operating under the AGC-Operat- 
ing Engineers Master Agreement dated June 15, 1955. You 
will also recall that a Board of Adjustment which con- 
vened on May 19, 1955 pursuant to the terms of this Mas- 
ter Agreement ruled that under the provisions of Section 
12 of the Agreement the terms and conditions of said 
Agreement applied to every sub-contractor working on 
the Travis Air Force Base job for the Joint Venture, in- 
eluding the firm of St. Maurice-Helmkamp-Musser, and 
that the St. Maurice firm had failed to comply ‘with the 
terms of the Master Agreement. The Board directed the 
Joint Venture to bring into and to maintain the job in 
compliance with the Master Agreement. 

Section 12 of the Master Agreement above referred to 
requires that if any individual employer shall sub-contract 
work as defined in the Agreement provision shall be made 
in such sub-contract for the observance by said sub-con- 
tractor of the terms of the Master Agreement. 
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It appears to us that this provision of the Master Agree- 
ment requires the Joint Venture to stipulate in any sub- 
contract offered to St. Maurice-Helmkemp-Musser that such 
sub-contractor will observe and comply with the terms of 
the Master Agreement. In view of the serious nature of 
this matter and of the possible liabilities involved, how- 
ever, the Joint Venture requests advice from Local Union 
No. 3 as to the following: 


1. Is it the position of the Union that the Joint Venture 
is lawfully required by Section 12 of the Master Agreement 
to include in any sub-contract tendered to St. Maurice- 
Helmkamp-Musser for engineering work on the Travis 
Air Force Base job a provision for the observance by said 
sub-contractor of the terms of the Master Agreement? 


2. In view of the history of this matter and of the entry 
of the Decision and Order in the above case, will the 
Union waive its rights under Section 12 of the Master 
Agreement to the extent of stipulating that it will make 


no claim of contract violation, and take no retaliatory or 
enforcement action, against the Joint Venture or any of 
its members if the Joint Venture tenders a sub-contract 
to St. Maurice-Helmkamp-Musser for the engineering work 
on the Travis Air Force Base job described in its contract 
with the Corps of Engineers dated March 15, 1955, which 
sub-contract does not contain the provision required by 
Section 12 of the Master Agreement, and if thereafter the 
St. Maurice firm performs such work without observing 
the terms of the Master Agreement? 


3. What will be the position of the Union in the event 
that the firm of St. Maurice-Helmkamp-Musser refuses to 
agree to the inclusion of the clause required by Section 12 
in the sub-contract demanded of it, or to comply with the 
terms of the AGC-Operating Engineers Master Agree- 
ment, and the Joint Venture nevertheless enters into a sub- 
contract with that firm, with the clause omitted, and per- 
mits the firm to complete the engineering work on the 
project? 
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You will, of course, appreciate that the Travis Air Force 
Base job is a major defense project and that uncertainty 
as to the rights of the parties under the AGC-Operating 
Engineers Master Agreement, arising to large degree from 
the failure of the National Labor Relations Board to estab- 
lish workable procedures for the certification of collective 
bargaining representatives in the building and construc- 
tion industry, should not be permitted to disrupt impor- 
tant work of this nature. Accordingly, the Union is re- 
quested to give serious consideration to the waiver of its 
contract rights in this instance. 


Yours very truly, 


Tuomas E. Stanton, Jr. 


TESJr :-EH 
Encl. 


General Counsel’s Exhibit No. 13-B 


ST. MAURICE HELMKAMP MUSSER 


July 18, 1955 
Parish Bros., Parish Bros., Ine. 
Harms Bros. and Gordon H. Ball 
Travis Air Force Base 


Attention: Mr. Jens Harms 
Dear Mr. Harms: 


We have received a decision and order from the National 
Labor Relations Board restraining the Operating Engi- 
neers Local Union No. 3 from causing further harassment 
at the Travis job. 

Since this assures you protection from further reprisal 
by said Operating Engineers Local Union No. 3 we wish 
to put our men back on the job and complete our contract 
as originally outlined. 

We expect to reimburse you for the labor costs made 
necessary by your having furnished field survey personnel 
for the elapsed period commencing May 10, 1955. These 
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labor costs would be deducted from our lump sum price 
for the job and our men will pick up where the other crews 
leave off and complete the job. 

Enclosed herewith is a photostatic copy of the National 
Labor Relations Boards order and the Notice Local No. 3 
required to post. 

As noted in the order, the Regional Director will furnish 
copies to the joint venture for posting in their office. We 
will appreciate your cooperation in seeing that this is exe- 
cuted. 

In as much as the board has issued this order we feel 
that no further time should be lost and therefore we will 
expect to have our men back on the job no later than July 
25, 1955. 

Yours very truly, 
Sr. Mavrice-HeLMKamp-MUvussER 

By Harotp W. Musser (Signed) 

Harold W. Musser 


HWM/enc By RJR 


encl. 
ec. Gilford G. Rowland 
George Bahrs 


General Counsel's Exhibit No. 14 


LAW OFFICES, P. H. MCCARTHY, JR., F. NASON O'HARA, H. &. 
JOHNSON, A. C. SKAIFE, 518 BALBOA BUILDING, SAN FRAN- 


cisco 5, poucLas 2-0726 
! August 9th, 1955 


Re: Operating Engineers Local Union No. 3, Case No. 


20-CC-109 
Dear Mr. Santon: 

We have presented your letter of July 22, 1955 and at- 
tached copy of letter from St. Maurice-Helmkamp-Musser 
under date of July 18, 1955 to Operating Engineers Local 
Union No. 3. 

First, we should like to correct a misapprehension of the 
position of Local 3. 
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In the case of this firm, the third paragraph of Section 
3(a) Hiring, the Union Shop Clause has no application. 

The clause can have no retroactive effect. To apply this 
clause to the St. Maurice-Helmkamp-Musser situation, in 
the opinion of Local 3, would be to apply the clause retro- 
actively, and that would be improper. 

With the consent of the collective bargaining representa- 
tie, 1.e. the Northern California Chapter and Central Cali- 
fornia Chapter, The Associated General Contractors of 
America, Inc., Operating Engineers Local Union No. 3 is 
prepared to waive its contract rights, and rights under the 
decision of the Board of Adjustment of May 19, 1955 as to 
Parish Bros., Inc., Parish Bros., Harms Bros. and Gordon 
Ball, a joint venture, and St. Maurice-Helmkamp-Musser 
on the Travis Air Force Base job, provided it is distinctly 
understood and agreed— 


1. That this waiver of contract and Board of Adjust- 
ment rights shall not and does not constitute a precedent. 


2. That this waiver of contract and Board of Adjustment 
rights is not and shall not constitute an admission by Op- 
erating Engineers Local Union No. 3 that any insistence on 
its contract and Board of Adjustment rights is or might be 
in violation of any law or order or decision of the Na- 
tional Labor Relations Board or any court. 

Subject to the above, Operating Engineers Local Union 
No. 3 hereby waives its contract and Board of Adjustment 
rights with respect to the said joint venture and St. Mau- 
rice-Helmkamp-Musser with respect to the work on the 
Travis Air Force Base originally contracted for with St. 
Maurice-Helmkamp-Musser. 

This waiver does not include any additional work not 
covered by the original contract. 


Very truly yours, 


P. H. McCarthy 
PHM/ac P. H. McCarruy, Jr. 
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General Counsel's Exhibit No. 15 
June 3, 1955 

H. Earl Parker Ince. 
12th & F Streets 
Marysville, California 
Dear Sir: 

We note that you are anticipating bidding the Nicolaus 
levee job Specification No. 1936. 

Under this specification you are required to do certain 
engineering work. 

Our quotation for completing this portion of the work 
for you in accordance with said Specification is $4,900.00. 

Yours very truly, 


Sr. Mavrice-HetmKamp-MUvSsSsER 
By Harotp W. Musser 


General Counsel’s Exhibit No. 16 


H. EARL PARKER 
General Contractor 
12th & F Streets, Phone 3-5481 
Marysville, California 


June 22, 1955 


Associated General Contractors 
850 Battery Street 
San Francisco, California 


Attention: Mr. Frank Callahan 


Gentlemen: 


Sups: Subcontracts & Engineering on Public Contracts 


We are soon to start operations on construction of the 
Nicholaus Levee Job, under Specifications No. 1936. Under 
these Specifications, we are required to do certain engi- 
neering work, 
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We have received from St. Maurice, Helmkamp & Mus- 
ser, formerly California Engineering & Surveying Service, 
a quotation to do this work, and would very much like to 
award same to them. In the past, we have hired them to 
do work of like nature, but have been continually harassed 
and even threatened with actual work stoppage by Engi- 
neers Local No. 3 and No. 3-E if we did not withdraw them 
from the job. In the spirit of cooperation, and also to 
eliminate any possibility of a work shutdown, we com- 
plied with their request. 

Now it has been called to our attention that under the 
new Agreement we are still not legally entitled to award 
a Subcontract to this firm. 

We are therefore asking yours, or the A. G. C.’s legal 
counsel to give us a legal determination as to whether 
or not we can award said Subcontract without jeopardiz- 
ing our firm’s position with any organization, as a signa- 
tory firm to the Agreement, being a member of the North- 
ern California Chapter of the Associated General Contrac- 
tors. 

Yours very truly, 


H. Earu Parker, Inc. 
/s/ H. Hart Parker 
H. Earl Parker 


General Counsel’s Exhibit No. 17 


NORTHERN CALIFORNIA CHAPTER 


THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC. 
850 Battery Street, San Francisco 11, YUkon 6-5969 


Mr. Thomas E. Santon, Jr. June 24, 1955 
Jounson & STANTON 

111 Sutter Street 

San Francisco 4, California 


Dear Mr. Stanton: 


Attached please find a copy of letter from our member, 
Mr. H. Earl Parker, in connection with contract require- 
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ments with Operating Engineers Local No. 3 concerning 
the award of a subcontract to perfotrm engineering work. 
Please let me have your advice at your earliest conven- 
ience in order that I might give Mr. Parker an early 
reply. 
Very sincerely, 


/s/ F. W. Callahan 
Frank W. CatLanan 
Manager 
FWC:br 
Enclosure 


General Counsel’s Exhibit No. 18 


LAW OFFICES OF JOHNSON & STANTON, 111 SUTTER STREET, 
) SAN FRANCISCO 4, GARFIELD 1-2727 


July 1, 1955 
Mr. Frank W. Callahan 
850 Battery Street 
San Francisco, California 


Dear Mr. Callahan: 


Re: Subcontracts and Engineering Under Operating 
| Engineers Master Labor Agreement. 


This will answer your letter to me of June 24, 1955, en- 
closing copy of a letter to you from H. Earl Parker dated 
June 22, 1955 on the above subject. 

In his letter Mr. Parker enquiries whether or not H. 
Earl Parker, Inc. can award a subcontract for engineering 
services to St. Maurice, Helmkamp & Musser without 
jeopardizing its position with any organization in view 
of its status as a member of Northern California Chapter 
and as an individual employer covered by the AGC-Op- 
erating Engineers Master Agreement dated June 15, 1955. 

On January 9, 1954 we wrote to Mr. J. Robert Mitsch, 
then Director of Labor Relations for the two AGC Chap- 
ters, concerning an earlier inquiry from Mr. Parker on 
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this same subject. At that time we enclosed an additional 
copy of our letter for Mr. Mitsch’s convenience in com- 
municating with Mr. Parker and we assume that he sent 
the copy to Mr. Parker. 

The conclusions stated in our letter to Mr. Mitsch have 
been confirmed by subsequent developments. As you know, 
the firm of St. Maurice, Helmkamp & Musser was recently 
engaged to perform engineering services at Travis Air 
Force Base for a joint venture consisting of Parish Bros., 
Parish Brothers, Inc., Harms Bros. and Gordon H. Ball. 
Operating Engineers Local Union No. 3 charged that this 
firm was failing to comply with the terms and conditions of 
the AGC-Operating Engineers Master Agreement as re- 
quired by Section No. 12 of that agreement and strike ac- 
tion was taken against the joint venture. Subsequently 
the Union’s charge was submitted to a Board of Adjust- 
ment which met on May 19, 1955, and ruled as follows: 


‘‘Under the provisions of Section 12 of the AGC- 
Operating Engineers Master Agreement, the terms and 
conditions of said Agreement apply to every subcon- 
tractor working on the Travis Air Force Base job for 
the Joint Venture, and the Joint Venture is advised 
that all subcontractors on said job are required to 
comply with all of the terms and conditions of said 
Master Agreement, including the wage scales and the 
health and welfare payments provided in said Master 
Agreement and are hereby directed to bring into and 
maintain the job in compliance with the Master Agree- 
ment, the means or methods to be determined by the 
Joint Venture.”’ 


Section No. 12 was revised in the renewed AGC-Operat- 
ing Engineers Master Agreement dated June 16, 1955 to 
provide as follows: 


‘‘Srotion No. 12—AppiicaTion To SuB-CoNTRACTORS 


The terms and conditions of this Agreement insofar 
as it affects Employer and the individual employer 
shall apply equally to any sub-contractor under the 
control of, or working under contract with such em- 
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ployer on any work covered by this Agreement, and 
said sub-contractor with respect to such work shall 
be considered the same as an individual employer 
covered hereby. 

That if an individual employer shall sub-contract 
work as herein defined, provision shall be made in 
such sub-contract for the observance by said sub-con- 
tractor of the terms of this Agreement. 

A sub-contractor is defined as any person, other 
than an employee covered by this agreement, firm or 
corporation who agrees, orally or in writing, to per- 
form for or on behalf of an individual employer any 
part or portion of the work covered by this Agree- 
ment.”’ 


Under Section No. 12 as revised, an individual employer 
covered by the Master Agreement is now required to 
insert in any subcontract for work covered by the Master 
Agreement a provision requiring the subcontractor to ob- 
serve the terms of that Agreement. If the firm of St. 
Maurice, Helmkamp & Musser will sign a subcontract 
containing such a provision, Mr. Parker’s company will 
have discharged its obligation under the Master Agree- 
ment. If the St. Maurice firm thereafter fails to comply 
with its commitment, however, the experience of the 
Joint Venture on the Travis job indicates that the position 
of the Parker Company as well as of the St. Maurice firm 
with relation to the Operating Engineers Union would be 
‘¢jeopardized.’’ 

As a result of the above-mentioned incident on the 
Travis Air Force Base job the firm of St. Maurice, Helm- 
kamp & Musser filed an unfair labor practice charge 
against Operating Engineers Local Union No. 3 with the 
Regional Office of the National Labor Relations Board. 
This charge was settled by a stipulation entered on June 
15, 1955, in Case No. 20-CC-109 whereby Local Union No. 
3 agreed to cease and desist from: 


‘Inducing or encouraging the employees of the 
aforementioned Joint Venture, or any other employer, 
to engage in, a strike or a concerted refusal in the 
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course of their employment to perform any service 
for their employer, where an object thereof is to 
force or require the said Joint Venture, or any other 
employer, to cease doing business with the engineer- 
ing firm of St. Maurice, Helmkamp & Musser.”’ 


The parties to this proceeding (including St. Maurice, 
Helmkamp & Musser), however, further stipulated that the 
signing of the stipulation by the Union did not constitute 
an admission that the Union had violated the National 
Labor Relations Act or that it was a party to any unlaw- 
ful contract or that it waived any of its lawful contract 
rights and that the signing of the stipulation by the St. 
Maurice firm did not constitute an admission of the legal- 
ity of any or all provisions of the AGC-Operating Engi- 
neers Master Agreement. 

In view of the foregoing, it is apparent that Operating 
Engineers Local Union No. 3 is insisting that the provi- 
sions of Section 12 above quoted are valid and enforceable, 
and that the St. Maurice firm has reserved its right to 
claim that such provisions are not valid or enforceable. 
The validity of Section No. 12 has not as yet been passed 
upon by the National Labor Relations Board or by any 
court. 

As you know, we have heretofore advised the Board of 
Directors of the Chapters as to the concern that we enter- 
tain on these matters, particularly in view of the addition 
of a union security clause to the AGC-Operating Engi- 
neers Master Agreement during the recent negotiations. 
You will recall that we explained the reasons for our 
concern in great detail at the joint meeting of the Boards 
at the Palace Hotel on June 9, 1955. At that time we 
pointed out the fact that the National Labor Relations 
Board has failed for over eight years to develop and apply 
workable procedures for the determination of appropriate 
bargaining units in the building and construction industry 
and for the certification of building trades unions; that as 
a consequence of this failure, the Board has not estab- 
lished guides and landmarks which would permit any accu- 
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rate determination as to the validity or invalidity of par- 
ticular contracts with building trades unions; that the 
President of the Building and Construction Trades De- 
partment of the American Federation of Labor recently 
testified before a committee of Congress that all of the 
contracts negotiated by building trades unions are open 
to attack and that in his opinion and in the opinion of 
competent legal counsel, union shop contracts negotiated 
by such unions ‘‘are good only so long as they are not 
contested before the NLRB’’; and that while neither we 
nor any other legal counsel familiar with this field can 
predict with assurance how the complicated legal and 
factual issues presented by this situation will be resolved 
by the Board, we can foresee that the determination of 
such issues will involve costly litigation and great uncer- 
tainty for the contractors until the litigation is concluded. 

Under the above circumstances we reiterate the sub- 
stance of the advice given in our letter of January 9, 1954, 
namely, that for his own protection Mr. Parker should 
obtain an agreement in writing from any subcontractor 
whom he engages to perform work covered by the AGC- 
Operating Engineers Master Agreement to the effect that 
the subcontractor will observe and abide by all of the 
terms and conditions of said Master Agreement and that 
it will indemnify and hold Mr. Parker’s firm free and 
harmless from any liability, claim, damage, loss, or ex- 
pense (including attorneys’ fees) arising out of its failure 
to comply with any of the terms and conditions of such 
Master Agreement. 

We enclose an additional copy of this letter for your 
convenience in communicating with Mr. Parker. 

If either you or Mr. Parker have any questions with 
regard to the foregoing, please let us know. 


Yours very truly, 


TES :bd Txomas E. Stanton, Jr. 
Encl. | Thomas E. Stanton, Jr. 
ec: Mr. H. Earl Parker (Enclosed) 

Mr. Gordon Pollock 
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General Counsel's Exhibit No. 19 


LAW OFFICES OF JOHNSON & STANTON, 111 SUTTER STREET 
SAN FRANCISCO 4, GARFIELD 1-2727 


January 9, 1954 
Mr. J. Robert Mitsch 
Director of Public Relations 
The Associated General Contractors 
of America, Inc. 
850 Battery Street 
San Francisco 11, California 


Dear Mr. Mitsch: 


This will refer to Mr. Earl Parker’s letter to Mr. Arata 
of December 24, enclosing copy of a legal opinion of Mr. 
Gilford G. Rowland, attorney for the Western Association 
of Engineers, Architects and Surveyors, dated July 17, 
1953, and copy of an Order Granting Temporary Injunc- 
tion in the case of Brown v. Operating Engineers, Local 
Union No. 3, United States District Court, Northern Dis- 
trict of California, Southern Division, Civil No. 33142. 

We are advised by Mr. P. H. McCarthy, Jr., attorney 
for the Operating Engineers Local Union No. 3 in the 
above mentioned case, that a settlement of the case is now 
being negotiated. Mr. McCarthy also advises that the 
Union claims that the Order Granting Temporary Injunc- 
tion and any other order entered in connection with the 
settlement will not preclude the Union from enforcing the 
terms and conditions of its Master Agreement with the 
AGC Chapters. 

As you know, Section 12 of the AGC Operating Engi- 
neers Master Agreement, dated June 1, 1952, provides as 
follows: 


‘“‘Section 12—Aprprication to Sus-ConTRactTors 


The terms and conditions of this agreement insofar 
as it affects Employer and the individual employer 
shall apply equally to any sub-contractor under the 
control of, or working under contract with such em- 








240 


ployer on any work covered by this agreement, and 
said sub-contractor with respect to such work shall be 
considered the same as an individual employer cov- 
ered hereby.’’ 


For his own protection, Mr. Parker should call the pro- 
visions of Section 12 to the attention of any engineering 
firm to which he contracts engineering work, and obtain 
such firm’s acknowledgment in writing that it has read 
the Master Agreement and undertakes to indemnify and 
hold Mr. Parker free and harmless from any claim or 
loss arising out of its failure to comply with any of the 
obligations imposed by Section 12. 

The decision as to whether all of the provisions of the 
Master Agreement can legally be applied to a member of 
the Western Association of Engineers, Architects and 
Surveyors, in view of the certification of the National 
Labor’ Relations Board referred to in the Order Granting 
Temporary Injunction in Civil No. 33142, is basically the 
responsibility of the engineering firm which undertakes 
the work contracted by Mr. Parker, since it would be the 
one primarily liable under Section 12. Mr. Parker should 
be advised of Mr. MecCarthy’s above-mentioned claim on 
behalf of the Union, however, and that the Union might 
take disruptive action or assert a claim for damages 
against Mr. Parker’s firm as well as against any engineer- 
ing firm he may hire if the engineering firm violates any 
provision of the Master Agreement which the Union claims 
to be applicable to it. 

If the engineering firm were to contract directly with 
the owner for the engineering work, the provisions of the 
Master Agreement would clearly not apply to it. If the 
engineering firm contracts with Mr. Parker to perform the 
work, the firm would then have to decide such questions as 
whether the wording of Section 12 makes the provisions 
of the Master Agreement applicable to it, whether such 
provisions can legally be applied to it and whether it has 
any conflicting contractual commitments to the San Fran- 
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cisco Area Group of Professional Employees or any other 
organization or person. 

If the engineering firm disputes the applicability of the 
provisions of the Master Agreement to its work, either on 
the ground that it is not a sub-contractor within the mean- 
ing of Section 12 or on the ground that Section 12 cannot 
be legally applied to it or on any other ground, any effort 
of the Union to enforce the Agreement against the engi- 
neering firm would probably have to be defended either 
through proceedings before the National Labor Relations 
Board or proceedings in court. Mr. Parker should, there- 
fore, have an understanding with any such firm as to who 
will bear the expense of such defense and the burden of 
any loss or liability for damages that might result. 

We enclose an additional copy of this letter for your 
convenience in communicating with Mr. Parker. 

If either you or Mr. Parker have any questions with re- 
gard to the foregoing, please let us know. 


Yours very truly, 


Tuomas BE. Stanton, J. 
Thomas E. Stanton, Jr. 
TES/s 
ec: Mr. Arata 
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General Counsel’s Exhibit No. 20 


H. EARL PARKER, GENERAL CONTRACTOR 

12th & F Streets — Phone 3-5481 
Marysville, California 

| July 11, 1955 

St. Maurice-Helmkamp-Musser 

518 Twelfth Street 

Marysville, California 


Attn: Mr. Harold W. Musser 
Gentlemen: 


Subj: Suscontract ProposaL For ENGINEERING 
| Specirications No. 1936 


Reference is made to the above mentioned subject and 
your proposal dated June 3, 1955 in the amount of $4900.00 
for the engineering work necessary for us as Subcontractor 
to comply with the conditions of the above mentioned 


Specifications. 

This is to advise that on the 15th day of June, 1955, 
the Associated General Contractors entered into an agree- 
ment with the Operating Engineers, Local No. 3 and 3-H, 
of which your firm is not a member. 

Due to work stoppage on one of our fellow contractor’s 
projects at Travis Air Force Base, we wrote to the A. G. C. 
on June 22nd concerning your proposal, and asked them to 
give us a legal interpretation of our rights under this 
new agreement. We are, therefore, enclosing copy of their 
letters dated January 9th and July 1st, which incorporates 
the information we requested. 

After reading over this correspondence, if your firm is 
willing to comply with Section 12 of the A. G. C.-Operating 
Engineers Master Agreement, we will be glad to enter into 
a subcontract agreement with you for engineering services 
for US Army Corps of Engineers Contract No. DA-04-167- 
eng-1365, incorporated in Specifications No. 1936. 
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Since work on this project is ready to start, time is of 
the essence, so we respectfully request an immediate reply 
stating your acceptance or rejection of the working con- 
ditions under the above heretofore mentioned Section 12 
of the Master Agreement. 


Yours very truly, 


H. Eart Parker, Inc. 
H. Hart Parker 
CLA/rm—Enels. 


General Counsel’s Exhibit No. 21 
ST. MAURICE HELMKAMP MUSSER 


Formerly California Engineering & Surveying Service 
July 15, 1955 


H. Earl Parker, Inc. 
12th & F Streets 
Marysville, California 


Attention: H. Earl Parker 
Dear Sir: 


This will acknowledge receipt of your latter of July 11, 
1955, in which you advise us that you would let to this 
firm the engineering and surveying work in connection 
with U. S. Army Corps of Engineers Contract No. DA- 
04-167-eng-1365, incorporated in Specification No. 1936, 
if we will agree to be bound by the terms of the Contract 
between the Associated General Contractors and Operating 
Engineers, Local 3. 

We are sorry that we would be unable to accept this 
work on that condition. This firm is a member of the 
Western Association of Engineers, Architects and Sur- 
veyors, and that Association has a collective bargaining 
contract wit ha labor organization, Engineers and Sci- 
entists of California, member of Engineers and Scientists 
of America; formerly known as San Francisco Area 
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Group of Professional Employees. This labor organiza- 
tion has been certified by the National Labor Relations 
Board as the collective bargaining agent of our employees 
and we could not force our men to join Operating Engi- 
neers, Local 3. 

We regret that we are unable to do this work for you 
under the conditions which you attach. 


Yours very truly, 


Sr. Mavrice-HetmKamp-MuvusseER 
By Harotp W. Musser 
HaroLtp W. Musser 
HWM/ence 


General Counsel’s Exhibit No. 22 
Minutes oF Meetine or Boarp or ADJUSTMENT 


The Boarp or ADJUSTMENT was called to order at 79 
McAllister Street, San Francisco 2, California, on Wednes- 
day, May 13, 1953, at 9:15 a. m. for the purpose of consid- 
ering the dispute between the Northern California Chapter 
and Central California Chapter of the Associated General 
Contractors and Operating Engineers, Local Union No. 3, 
concerning the interpretation of the language used in 
Specra Conpitions APPLIED To Firetp Survey Work con- 
tained in the Master AGREEMENT made and entered into 
between the above parties on June 1, 1952. 

The following Resolution was proposed by neutral mem- 
ber of the Board of Adjustment: 


Wuereas, a dispute has arisen between the Northern 
California Chapter and Central California Chapter of the 
Associated General Contractors and Operating Engineers, 
Loeal Union No. 3, concerning the interpretation of the 
language used in SpecraL Conpitions APPLIED To FYIELp 
Survey Work contained in the Master AGREEMENT made 
and entered into between the above parties on June l, 
1952; and 
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Wuereas, this Board of Adjustment has been created 
for the settlement of the dispute in accordance with the 
provisions of Section 10, Grirvance Procepure, of the 
above Agreement; and 


Wuereas, this Board of Adjustment has held hearings 
and listened to testimony presented by both parties con- 
cerning the issue of dispute; and 


Wuereas, it has been determined that two separate and 
distinct issues require adjustment, to-wit: 


(1) The disagreement about the meaning of ‘‘control 
points governing construction operations’’ as used in the 
second paragraph of the special conditions; and 


(2) The determination of what employees are excluded 
from the requirements of the Agreement as set forth in 
the first paragraph of the special conditions of the Agree- 
ment. 


Now, THererore, Be Ir Resotvenp: 
I 


That the meaning of ‘‘control points governing con- 
struction operations’’ shall be such vertical and hori- 
zontal controls as must be established before con- 
struction work can get under day on each single dwell- 
ing including dormitory, office building, commercial 
building including warehouse, et cetera, but excluding 
dams, bridges, piers, powerhouses, factories, et cetera, 
falling under the heading of heavy construction. 
Measurements and levels established by craftsmen in 
the layout of their work within or immediately adja- 
cent to the boundaries of such included structure shall 
not be considered control points as used in the Agree- 
ment nor shall such lines and grades as the foreman- 
craftsman or the superintendent is required to estab- 
lish incidental to performing his normal duty of su- 
pervising the work. 

Lines and grades necessary for the correlation and 
location of two or more adjacent structures shall be 
considered control points under this Agreement. 
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II 


Excluded from the provisions of the Agreement shall 
be the individual employer, executive, administrative 
or supervisory personnel, draftsmen, estimators, time 
keepers, messenger boys, guards, clerical help and field 
office help as well as craftsmen and foremen-craftsmen 
when and if incidental to performing their normal 
duties they occasionally use surveyors’ tools and in- 
struments. They are not excluded if they normally 
and continually (regularly) do survey and layout 
work. 


Speaking for the adoption of the Resolution, the neutral 
member of the Board of Adjustment stated: 

Your arbitrator has been impressed by the sincerity of 
purpose of the representatives of both parties. Intellec- 
tual honesty in presenting the facts in their real meaning 
has been evidenced by both sides. It has become clear that 
a workable solution of the dispute must be found rather 
than a mere interpretation of the law. A workable solu- 
tion that is cognizant of the rights and obligations of all 
affected groups of the building industry; a solution that 
interprets the intent and purpose of the Agreement. 

Your arbitrator takes this means of thanking all those 
who patiently sat through the lengthy hearings and those 
who appeared as witnesses as well as those who so ably 
presented the arguments for both sides. 

“Control points governing construction operations’’ as 
used in this Agreement may be defined as: (1) monuments 
or stakes marking the elevation and boundaries of an 
urban property; (2) monuments or stakes marking the 
corners and elevation of a structure; (3) a base-line 
through or immediately adjacent to a structure giving line 
and grade necessary for the contemplated construction 
operation. 

However, after listening to the testimony presented and 
the arguments of both the Employer’s and the Union’s 
representatives as well as reading the written summation 
of the attorneys of both sides, your arbitrator has con- 
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cluded that not a technical interpretation is required of the 
term ‘‘control points’’ but rather a practical, workable 
understanding of each party’s rights and responsibilities 
which, without further conflict, may be applied to the sur- 
vey and layout work on construction jobs. The Agree- 
ment definitely includes survey work on heavy construction 
jobs. We are, therefore, concerned only with that which 
is commonly known as ‘‘ Building construction’’. 

The proposed Resolution recognizes the fact that some 
skilled craftsmen can plan and lay out their own work and 
often their foreman uses survey instruments in this layout 
work. If, however, a carpenter-foreman or a cement- 
finisher foreman does nothing but layout work with a 
transit he is no longer a foreman but becomes as a matter 
of fact, a surveyor and should be treated as such. This 
applies equally to other supervisory employees such as 
superintendents and assistant superintendents when ex- 
clusively doing layout work. 

When a construction job consists of more than a single 
structure we enter the realm of heavy construction because 
water and sewer lines and other utilities as well as roads 
and walks outside the structure are encountered. The 
Resolution, therefore, stipulates a single structure as the 
criterion for a construction job. It is true that some 
single structures are of such magnitude that the transfer- 
ring of primary control points and setting of supplemen- 
tary lines and grades would justify the continuous 
employing of a survey party but in such instances the 
prudent contractor will not hesitate to do so if he is con- 
vineed of the economic advantage thereof. 

Considering the second point at issue: We find that the 
Agreement states that it ‘‘Appries Onty To ConTRacror’s 
EmpuoyvEes Recuuarty Empioyep on Survey Work.”’ 
Thereafter, enumerated for exclusion, are a great variety 
of employees among which we find timekeepers, messen- 
ger boys, guards, clerical help, et cetera. Why are these 
employees excluded? Obviously, because, lacking the nec- 
essary skill, they are normally not called upon to do survey 
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work. The same sentence also enumerates for exclusion 
certain other employees who normally possess the skill 
necessary for survey work and who occasionally are called 
upon to do such work. Obviously the Agreement intends 
to exclude all the enumerated employees from the Agree- 
ment when they perform their normal duties (other than 
survey work), and when occasionally, incidental to their 
normal duties they at times are required to use survey 
instruments. 

It is your arbitrator’s opinion that the Employer’s in- 
terpretation of this clause of the Agreement is unrealistic. 
If their interpretation were accepted then an office boy or 
any other employee of the excluded group could normally 
and continuously (regularly) be engaged in survey work 
which is contrary to the very purpose of the Agreement. 

The neutral member asked for comments on the issue 
before the Board. None were offered. 

The neutral member of the Boarp or ArsirRaTion called 
for a vote and the following vote is recorded. 


YEs 

/s/ A. O. OLSEN 

/s/ Par Cuancy 

/s/ P. B. VaxnpEwaBkK 
/s/ Harotp Ss0BEeRrc 


No 
/s/ Haroip Rincrose 


General Counsel’s Exhibit No. 23 
Proposep StreunatTion Re ParacraPa VI or ComMPLaInt 


1. On May 9, 1955, Respondent Associations, through 
Thomas E. Stanton, Jr., a member of the firm of Johnson 
and Stanton, legal counsel for the Associations, advised 
the Joint Venture of the requirements of Section 12 (Ap- 
plication to Sub-contractors) of the 1952-55 Operating 
Engineers Master Agreement and that in Stanton’s opin- 
ion Section 12 was binding on the said Joint Venture. 
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2. On May 9, 1955, Stanton, with the approval of the 
Joint Venture, prepared and caused to be sent to Respond- 
ent Union the telegram dated May 9, 1955, which is Gen- 
eral Counsel’s Exhibit No. 12. 

3. On May 10, 1955, the Joint Venture authorized Stan- 
ton to instruct Musser to suspend performance of field 
survey work under its subcontract with the Joint Venture 
at the Travis Air Base construction project until further 
notice, and that Musser was not to have any of its employ- 
ees performing field survey work at the said job site pend- 
ing a decision by a Board of Adjustment; and Stanton so 
instructed Musser on May 10, 1955. 


General Counsel’s Exhibit No. 24 


STIPULATION 


On May 9, 1955, the following individuals were employed 
by Musser on field survey work on the Joint Venture’s 
construction job at Travis Air Base. 


Edward A. Liss 
Pierre Aldax 

Dean M. Coats 
Edward J. Kresinski. 


General Counsel's Exhibit No. 25A 
STIPULATION 


Ir Is Heresy Srreunatep anp Acreep that if H. Harl 
Parker were called as a witness in this proceeding he would 
testify as follows: 

1. That he is the President of H. Earl Parker, Inc., a 
corporation. The corporation is a general contractor with 
its principal office on 12th and F Streets, Marysville, Cali- 
fornia. 


2 That at all times material to this proceeding it has 
been and is now a regular member of Northern California 
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Chapter, The Associated General Contractors of America, 
Ine. 


3. That at all times material to this proceeding it has 
been and is now bound by the Master Agreement between 
Northern California Chapter, The Associated General 
Contractors of America, Inc. and Operating Engineers, 
Local Union No. 3 of the International Union of Operating 
Engineers. 


4. That during the period between July 17, 1952, and 
July 21, 1955, it would have sub-contracted field survey 
work to the firm of St. Maurice, Helmkamp and Musser on 
thirteen different construction projects in Northern Cali- 
fornia, the value of such field survey work being approxi- 
mately $110,000, except for the inclusion of Section 12 en- 
titled ‘‘Application to Sub-Contractors’’ in the 1952-5 Mas- 
ter Agreement between the parties mentioned above, and 
the 1955-7 Master Agreement between the said parties, and 
the advice given to him by duly authorized representatives 
of the aforesaid parties that the said Section 12 was bind- 
ing upon the Corporation and would be enforced by the 
said parties. 


d. That each of the thirteen construction projects re- 
ferred|to in Paragraph No. 4, above, is more particularly 
described on a single page, typewritten, document identified 
as General Counsel’s Exhibit No. 25.A. 


General Counsel’s Exhibit No. 25B 
Date Job Amount Sub 


June 17, 1952 Madera Distribution $2,096,000 $20,000 
System USBR 

Mar. 30, 1953 Folsom Clearing 322,000 5,000 
USED 

Apr. 19, 1954 Folsom Clearing 316,000 10,250 
USED 

Mar. 5, 1954 Gridley Levee USED 644,000 17,500 

May (2, 1953 Madera Distribution 656,000 5,000 
System USBR 
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Nelson Slough Fill 8,900 
Sacto River Bank 490,000 
Protection USED 
Merrit Island USED 296,000 
Freeport Levee USED 240,000 
Madera Distribution 161,000 
System USBR 
Sacto River Bank 382,000 
Protection USED 
Sacto River Bank 658,000 
Protection USED 

21, 1955 Feather River Bank 218,500 
Protection USED 


Stipulation of Counsel in the Review of Proceedings 


P. E. Vandewark, who signed the letter designated as 
GC Exhibit 10, was at that time Assistant Local Union 
Manager for Operating Engineers Local Union No. 3. 

Thomas E. Stanton, Jr., who signed the letter designated 
as GC Exhibit 13-A, was at the time a member of the law 
firm acting as attorneys for the joint venture of Parish 
Bros., Parish Bros., Inc., Harms Bros., and Gordon H. 
Ball. 

P. H. McCarthy, Jr., to whom the aforesaid letter was 
addressed, was at the time acting as counsel for Local 
Union No. 3. 

Harold W. Musser, who signed the letter designated as 
GC Exhibit 15, was at that time acting as a member of 
the firm of St. Maurice, Helmkamp & Musser, the Charg- 
ing Party, before the Board. 

Frank W. Callahan, who signed the letter designated as 
GC Exhibit 17, was at that time Manager of Northern 
California Chapter, The Associated General Contractors 
of America, Inc. 

J. Robert Mitsch, to whom the letter designated as GC 
Exhibit 19 was addressed, was at the time Director of 
Labor Relations for both A. G. C. Chapters. 
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Charging Party’s Exhibit No. 1 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 20-CA-1123 


NorTHERN CaLirornia CHAPTER, THE ASSOCIATED GENERAL 
Contractors or America, Inc., CENTRAL CALIFORNIA 
Cuarrer, THE AssociaTED GENERAL CONTRACTORS OF 
America, Inc., anp THEm Recutar Mempers and Sr. 
Mavrice, HepmKamp & MussER. 


Case No. 20-CB-407 


OperaTING EnGInEERg LocaL Union No. 3, or THe Inter- 
NATIONAL UNIoN oF OperaTinc ENorneers, AFL and 
Sr. Maurice, HepmKamp & Musser. 


STIPULATION OF FACTS 


Ir Is Heresy Sripcnarep by and between the parties to 
the above entitled matter, through their respective attor- 
neys of record, that if called witnesses would testify as fol- 
lows. 


I. Genera DESCRIPTION OF ENGINEERING AND SURVEYING 
PROFESSIONS. 


A. Civil Engineers. 


Civil engineers must be registered by the State Board of 
Registration for Civil and Professional Engineers, under 
the provisions of Division 3, Chapter 7 of the Business and 
Professions Code of the State of California, if they are to 
practice their profession in this State. Generally their 
activities involve the preparation of designs, plans and 
specifications, and engineering reports, studies of the eco- 
nomics, the use and design of materials of construction and 
the determination of their physical qualities, the super- 
vision of the construction of engineering structures, ap- 
praisals and valuations, city and regional planning insofar 
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as fixed works are concerned, geodetic, municipal and topo- 
graphic surveying. Generally these activities are in con- 
nection with fixed works for irrigation, drainage, water, 
railroads, highways, sewage disposel, ete. 

Land surveying is a part of the basic training of a civil 
engineer, and a registered civil engineer may do land sur- 
veying, geodetic, municipal and topographic surveying, 
without being registered as a land surveyor. 


B. Land Surveyors. 


Land surveyors must be registered with the State Board 
of Registration for Civil and Professional Engineers, un- 
der the provisions of Division 3, Chapter 15 of the Busi- 
ness and Professions Code of California, if they are to 
practice their profession in this State. Generally speak- 
ing the activities of a land surveyor involve the location 
or relocation of property lines, road, right of way, ease- 
ment boundaries, alignment or elevation of various fixed 
works embraced within the practice of civil engineering, 
subdivision surveying, and the location and setting of 
monuments and reference points, and the preparation of 
mays in connection with such surveying. 

Most registered civil engineers are members of the Amer- 
ican Society of Civil Engineers and of Local Chapters 
thereof. This is purely a professional organization, and 
is never involved in labor-management affairs. 

Most land surveyors are members of the American Con- 
gress of Surveying and Mapping, and the Local Chapters 
thereof, and this organization likewise does not engage in 
any activities involving labor-management affairs. There 
are various other professional societies to which the civil 
engineers and land surveyors belong respectively, but for 
the most part none of them take part in labor-management 
affairs. 
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TI.: ORGANIZATION OF EMPLOYERS AND EMPLOYEES. 
A. The Employers. 


The Western Association of Engineers, Architects and 
Surveyors is a nonprofit corporation organized in March of 
1952. A copy of the articles of incorporation and of the 
By-Laws of said Western Association are in evidence as 
G. C. Ex. 7A and 7B, respectively. One of the purposes 
as provided in paragraph 3 of the Articles of Incorporation 
is to ‘‘provide methods and means whereby members of 
this corporation may avail themselves of the greater power 
of combined effort through this corporation, acting as an 
authoritative body, . . . in negotiating for and entering 
into equitable agreements relating to hours, wages, and 
working conditions of their employees.”’ 

There is only one class of member, namely regular, in 
the Association, and any person registered or licensed by 
the State of California to engage in the practice of civil 
engineering, architecture or land surveying, and engaged 
in business in Central and Northern California is eligible 
for regular membership. Although the territorial jurisdic- 
tion claimed by the Association is Central and Northern 
California, as a matter of policy the Association presently 
will not accept members whose offices are in the City and 
County of San Francisco, the Counties of Alameda, San 
Mateo or Santa Clara. 

The present membership of the Association consists of 
sixteen individual civil engineers or surveyors and firms 
of civil engineers and surveyors, with offices located in the 
Counties of San Joaquin, Contra Costa, Sacramento, Yolo, 
Sutter, Yuba, Colusa, El Dorado, Butte, Shasta and Solano. 
Although the members of the Association, for the most 
part, practice their professions in the territory contiguous 
to the counties in which they maintain their offices, they 
are licensed or registered by the State of California and 
are entitled to, and frequently do, accept employmen 
throughout the State of California, and in other states 
where they are licensed to practice. Conversely engineers 
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and surveyors with offices in other counties of the state 
are entitled to and, frequently, do perform work in North- 
ern and Central California. The employer members of 
the Western Association regularly employ approximately 
200 employees in the classification set forth in G. C. Ex. 
A,B&C. 

In 1952, both Operating Engineers Local No. 3 and San 
Francisco Area Group of Professional Employees began 
organizing the employees of engineers, architects and sur- 
veyors, and claimed the right to represent the employees of 
the members of the Association. San Francisco Area 
Group of Professional Employees petitioned the National 
Labor Relations Board to he certified as the bargaining 
representative of the employees of the members of said 
Association (Case 20-RC-1751), and Operating Engineers 
Local No. 3 filed a petition to intervene, which was granted 
and Hearings were had and thereafter the Board ordered 
an election (101 NLRB 19). In said order, the Board 
held that the appropriate unit included both field and office 
technical employees working for employer members of the 
association, excluding professional employees, bookkeepers, 
secretaries, janitors, and supervisors as defined in the 
Act, and further ordered that professional employees, ex- 
cluding all other employees and supervisors as defined by 
the Act, should vote on the question (1) ‘‘Do you desire 
to be included in a unit with the nonprofessional employ- 
ees?”? and (2) *‘Do you desire to be represented for the 
purposes of collective bargaining by the Petitioner or the 
Intervenor?”’ 

Thereafter Local 3 asked that it not be placed on the 
ballot, and at the election a majority of the professional em- 
ployees voted to be included in the unit with the nonpro- 
fessional employees, and a majority of the employees of 
the unit voted in favor of San Francisco Area Group of 
Professional Employees, and on December 2, 1952, the 
National Labor Relations Board certified the said labor 
organization as the bargaining agent of said employees, 
in the unit described in said certification. 
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Thereafter, on February 27, 1953, a collective bargain- 
ing agreement between the Association and the said San 
Francisco Area Group of Professional Employees (now 
known as Engineers and Scientists of California, Members 
of Engineers and Scientists of America) was entered into, 
and ever since said time said labor organization has been 
recognized as the bargaining agent for the employees of 
the members of the said Association, and collective bar- 
gaining agreements have been negotiated and executed by 
the said employer and the said labor organization from 
time to time. G. C. Ex. 8A, 8B, and 8C. 

A typical staff of employees of a practicing civil engi- 
neer will consist of a supervisor or resident engineer, who 
may be either a registered engineer or non-registered, a 
draftsman, a computer, a party chief, an instrumentman, 
and two or more rodmen or chainmen. The numbers of 
each of these classifications of employees. will vary with 
the amount of work which the registered engineer is doing. 

A typical staff of employees for a licensed surveyor 


will consist of a draftsman, party chief, instrumentman, 
and two or more rodmen or chainmen. Here, again, the 
number of employees in each classification will depend 
upon the amount of work being done by the surveyor. 


| III. Services PerrormMep sy Crvi ENGINEER. 


Whenever either the term ‘‘civil engineer’’ or ‘‘engi- 
neer’’ is used under this heading it shall refer to an in- 
dividual or firm or corporation, entitled to practice civil 
engineering and land surveying under the laws of the 
State of California, and some of them are general con- 
tractors who are members of Respondent Associations. 

In the construction field, the extent and nature of the 
services of the civil engineer vary. Generally speaking, 
if the: construction is to be for a governmental agency, 
that agency will have performed the engineering design, 
and prepared detailed plans and specifications. Some- 
times the agency will contract with private engineers or 
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engineering firms, who may or may not be general con- 
tractors, to perform the field engineering and surveying 
and compile topographic or planimetric maps to the re- 
quired degree of accuracy, and then do the office engineer- 
ing and engineering design and prepare the detailed plans 
and specifications using the field survey notes, calculations 
and computations, control data and maps furnished by the 
private engineer or engineering firm. Occasionally such 
engineering firm may do the engineering design and de- 
tailed plans and specifications. In other cases, the con- 
tracting agency does the field engineering and surveying 
necessary for use in the design of the structure using its 
own employees for the field survey work and map compila- 
tion. 

The same is true to some extent with private owners, but 
more generally a private owner will employ the civil en- 
gineer to design the structure and to prepare the plans 
and specifications therefor. In such case, the engineer 
does the field surveying work, the design of the structure, 
and prepares the detailed plans and specifications for the 
structure. 

In subdivision work, it is quite generally the practice 
that the owner will employ the engineer to perform all of 
the engineering and surveying services required. This 
will include the surveying necessary to lay out the sub- 
division, prepare the subdivision map, and secure its ap- 
proval by the proper public authorities. It will also in- 
elude the design and the plans and specifications for water, 
sewage, streets, curbs, sidewalks, and frequently lighting. 

When the designs, plans and specifications have been 
completed, it is generally the practice that the owner, or 
public body, will call for bids for the construction of the 
desired structure, or for the work to be done in connection 
with a subdivision. In most instances the prime contractor 
is a general contractor, who will do a part of the work 
with his own employees, and will subcontract various por- 
tions of the work to specialty contractors. 
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After the contract is let, further engineering and survey- 
ing services are required. The engineer works from the 
plans and specifications upon which the contractor sub- 
mitted his bid, and directs the field survey crews which 
lay out the work on the ground, that is, measures the 
distances and elevations and sets the stakes, and from 
this layout on the ground the contractor performs the con- 
struction work. This post-bidding engineering work must 
be done before the contractor can commence work, and in 
some cases quantities for payment to the contractor are 
computed from this field survey and layout, and in other 
instances the contracting agency runs its own survey to 
check quantities for such payments. 


IV. THe Services or LAnp SurvEYorS. 


Generally speaking, land surveyors make surveys locat- 
ing property lines and boundaries of parcels of land, and 
in connection with subdivision work do the land surveying 
in connection with the laying out of the subdivision, laying 


out the lots, streets, and the like. Usually the land sur- 
veyor’s work also entails the compilation of a map, graph- 
ically portraying their surveys. A land surveyor does 
not design any fixed structures. 


V. Controt or EMPLOYEES. 


The Western Association of Engineers, Architects and 
Surveyors does not by provision in its Articles of Incor- 
poration, By-Laws, or by resolution, attempt to regulate 
or specify the control which an engineer shall exercise over 
his employees. If the individuals who are members of the 
Association were called to testify, each of them would tes- 
tify that he would not accept employment to design a struc- 
ture and prepare plans and specifications therefor unless 
he had control of the field survey crews which made the 
field surveys; that he considers the chief of party as his 
responsible agent in the field; that he is responsible for 
the correct design, and the correct preparation of plans 
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and specifications, and that he would not accept that re- 
sponsibility unless he had the right to direct and control 
the activities of the field survey crews, and by such direc- 
tion and control know that he could rely upon the infor- 
mation supplied to him by such surveys; that if he was 
employed to do the layout work for a contractor or an 
owner, after bids had been let, and after detailed design, 
plans and specifications had been made, he would not ac- 
cept the responsibility of such work unless he had control 
and direction of the field survey crews; that he is responsi- 
ble for the correct and accurate layout of the work for 
the use of the contractor, and that he would not accept 
that responsibility unless he had direction and control of 
the field surveys made under his direction, and knew that 
he could rely that the field crews would carry out his direc- 
tions and instructions in making the layout upon the 
ground. 

That the individual members of the Association, both 
licensed surveyors and civil engineers, would testify, if 
called, that he would not accept employment to determine 
or fix a property line, boundaries of a parcel of land, or 
the location of monuments or marks fixing such property 
lines or boundaries, or to prepare map or maps of indi- 
vidual parcels of land or of subdivisions, unless he had 
responsible control and direction of the field crews which 
made the surveys; that he would not accept employment 
which would require him to testify as an expert in a court 
of law regarding the property lines or boundaries of par- 
cels of land unless he had responsible direction and control 
of the field survey crews making surveys for him; that he 
must certify to the accuracy of maps prepared for recorda- 
tion, and that he would not accept responsibility for such 
certification unless the survey crews making the surveys 
were under his responsible control and direction. 
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VIL. Comprirance Wirn AGC Master AGREEMENT WITH 
Locat No. 3. 


That the Engineers and Scientists of California, a labor 
organization, is the certified bargaining agent for the em- 
ployees of members of the Western Association of Engi- 
neers; Architects and Surveyors, and there is currently in 
effect’ a collective bargaining agreement executed by the 
said Association for and on behalf of its members with the 
said labor organization; that if a member of the Western 
Association of Engineers, Architects and Surveyors should 
be offered a subcontract for the field engineering work 
by an AGC contractor, upon condition that the said en- 
gineer fully comply with all the terms and conditions of 
the Master Agreement between the AGC and Operating 
Engineers Local No. 3, said engineer would refuse said 
subcontract upon said conditions. 


VIL. CuassiricaTIoNs OF EMPLOYEES. 


That the terminology used in G. C.’s Ex. 8A to describe 
the classification of employees differs from that used in 
G. C.’s Ex. 9A; that employees engaged in field survey 
work are described in said exhibits as follows: 


G. C.’s 8A G. C.’s 9A 


Engineering Assistant Grade I _ Rear Chainman 
Junior Engineering Assistant Head Chainman 
Senior Engineering Assistant Instrument Man 
Principal Engineering Assistant 

Grade IT _ SSaivibs Seen ACTHOLION IE ATLY, 
Principal Engineering Assistant 

Grade (e  Cief of Party. 
Assistant Civil Engineer... Chief of Party 
Associate Civil Engineer... Chief of Party 
Senior Civil Engineer... Chief of Party 


That usually Principal Engineering Assistants, Grades I 
and II, serve as chiefs of party, but the last three classifi- 
cations mentioned above do, occasionally, when necessary, 
serve in that capacity. That frequently employees de- 
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scribed in the classifications from G. C.’s Ex. 8A perform 
other duties than those of rear or head chainman, instru- 
ment man or chief of party, and sometimes during incle- 
ment weather or slack work periods such employees per- 
form various duties in the office of the engineer. 


Charging Party's Exhibit No. 2-A 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 20-CC-109 


OperaTinc Enornerers, Locan Union No. 3, INTERNATIONAL 
Union oF Operatinc ENerneers and Sr. Mavrice, 
HELMKAMP AND MusSER 


STIPULATION 


It Is Heresy Sriputatep anD AGREED by and between 
Operating Engineers, Local Union No. 3, International 


Union of Operating Engineers, hereinafter called the 
Respondent; St. Maurice, Helmkamp and Musser, the 
Charging Party; and Robert J. Scolnik, Counsel for the 
General Counsel of the National Labor Relations Board, 
Twentieth Region, that: 


ie 


Upon a charge duly filed on May 9, 1955, and served on 
the Respondent on May 9, 1955, and a First Amended 
charge duly filed on June 14, 1955, and served on the 
Respondent on June 14, 1955, receipt of which charges 
is hereby acknowledged by Respondent, the General Coun- 
sel of the National Labor Relations Board, on behalf 
of the National Labor Relations Board (herein called 
the Board), by the Regional Director for the Twentieth 
Region, acting pursuant to authority granted in Section 
10(b) of the National Labor Relations Act, 61 Stat. 136 
(herein called the Act), and pursuant to Section 102.15 of 
the Board’s Rules and Regulations, issued a Complaint and 
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Notice of Hearing thereon, dated June 14, 1955, against 
the Respondent. True copies of the aforesaid charges, 
affidavits of service of said charges, Complaint and Notice 
of Hearing thereon, were duly served by person or by 
registered mail upon the Respondent and the Charging 
Party. 


II. 


(a) Parish Brothers, Inc., Parish Bros., Harms Bros., 
and Gordon H. Ball, an individual, comprise a Joint Ven- 
ture which is engaged in a construction project at Travis 
Air Force Base, Fairfield, California, pursuant to a con- 
tract dated March 15, 1955, between said Joint Venture 
and the Corps of Engineers, U. S. Army, in the amount 
of $3,876,194.40. The said Joint Venture is engaged in 
interstate commerce within the meaning of the Act. 


(b) St. Maurice, Helmkamp and Musser is a California 
Partnership engaged in the business of providing engi- 
neering and surveying services. It is a member of the 
Western Association of Engineers, Architects and Sur- 
veyors. Commencing on or about March 12, 1955, it 
has performed engineering and surveying services for 
the Joint Venture at said Joint Venture’s construction 
project on Travis Air Base pursuant to an oral agreement 
with said Joint Venture. 


Til. 


Respondent is a labor organization within the meaning 
of Section 2, subsection (5) of the Act. 


IV. 


The taking of testimony or the submission of further 
evidence before the Trial Examiner in this matter, the 
making of findings of fact, and the conclusions by the 
Board, pursuant to the provisions of the Act, are hereby 
expressly waived by the parties herein, and the Board’s 
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Order, as herein provided, shall have the same force and 
effect as if made after a full hearing, presentation of 
evidence, and the making of findings thereon. 


V. 


This Stipulation, together with the charge, affidavit of 
service, Complaint and Notice of Hearing, and Answer 
filed on June 14, 1955, shall constitute the entire record 
herein and shall be filed with the National Labor Relations 
Board, at Washington, D. C. 


VI. 


Upon this stipulation and the record herein, as set 
forth in paragraph V, above, and without any further 
notice or proceedings herein, the Board may enter an 
Order forthwith providing as follows: 

Respondent, Operating Engineers, Local Union No. 3, 
International Union of Operating Engineers, its officers, 
agents, successors, and assigns, shall: 


1. Cease and desist from: 


Inducing or encouraging the employees of the afore- 
mentioned Joint Venture, or any other employer, to engage 
in, a strike or a concerted refusal in the course of their 
employment to perform any service for their employer, 
where an object thereof is to force or require the said 
Joint Venture, or any other employer, to cease doing 
business with the engineering firm of St. Maurice, Helm- 
kamp & Musser. 


2. Take the following affirmative action in order to 
effectuate the policy of the Act: 


(a) Post immediately in conspicuous places in its dis- 
patching offices in San Francisco and San Rafael, Cali- 
fornia, copies of the Notice to Members attached hereto, 
marked ‘‘Appendix A.’? Copies of said Notice to Mem- 
bers to be furnished by the Regional Director for the 
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Twentieth Region, which, after being duly signed by the 
Respondent, shall be posted immediately upon receipt 
thereof and maintained for sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
notices to members are customarily posted. Reasonable 
steps shall be taken to insure that said Notices are not 
altered, defaced, or covered by any other material. Notices 
shall also be furnished by the Regional Director to the 
Joint Venture and shall be posted and maintained for 
sixty (60) consecutive days at the offices of the Joint 
Venture at its construction project at Travis Air Base, 
provided the Joint Venture is willing to so comply. 


(b) Notify the Regional Director for the Twentieth 
Region in writing within ten (10) days from the date of 
this Order what steps the Respondent has taken to comply 
herewith. 


VIL. 


It is further stipulated and agreed that any U. S. Court 
of Appeals for any appropriate circuit may, upon appli- 
cation by the Board, enter its decree enforcing the Order 
of the Board in the form set forth in paragraph VI, above. 
The Respondent waives all defenses to the entry of the 
decree, including alleged compliance with the Order of 
the Board and its right to receive notice of the filing of 
an application for the entry of such decree, provided that 
such decree is in the words and figures of the order set 
forth in paragraph VI, above. However, Respondent 
shall be required to comply with the affirmative provisions 
of the Board’s Order after entry of the decree only to 
the extent that it has not already done so. 


VIII. 


This stipulation contains the entire agreement between 
the parties, there being no agreement of any kind, verbal 
or otherwise, which varies, alters or adds to this stipula- 
tion, except that it is understood that the signing of this 
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stipulation by the Respondent does not constitute, and is 
not, an admission that Respondent has violated the Act, or 
that it is a party to any unlawful contract, nor does it con- 
stitute a waiver of any of the Respondent’s lawful con- 
tract rights; and it is further understood that the signing 
of this stipulation by the Charging Party does not con- 
stitute, and is not, an admission of the legality of any or 
all provisions of any contract referred to herein. 


IX. 


This stipulation is subject to the approval of the Na- 
tional Labor Relations Board and it is of no force and 
effect unless and until the Board has approved this stipu- 
lation. Upon the Board’s approval of this stipulation, 
the Respondent will immediately comply with the pro- 
visions of the Order as set forth in paragraph VI, above. 

Signed this 15th day of June, 1955, at San Francisco, 
California. 


OpeRATING ENGINEERS, Locat Union 
No. 3, IyternationaL UNION oF 
OPERATING ENGINEERS 

By /s/ P. H. McCarrny, Jr. 
Attorney 


Signed this 15th day of June, 1955, at San Francisco, 
California. 


Sr. Maurice, HetmKamp anp MvussER 
By /s/ Grorce QO. Bars 
Attorney 


Signed this 15th day of June, 1955, at San Francisco, 
California. 
/s/ Roxsert J. Scounik 
Counsel for the General Counsel, 
National Labor Relations Board, 
818 U. S. Appraisers Building, 
630 Sansome Street, San Francisco 
11, California 
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‘“‘APPENDIX A”’ 


Notice to AtyL Mempers AFFILIATED WirH Opsratinc En- 
GINEERS, Loca Union No. 3, or Tue INTERNaTIONAL 
Union or Operatinc Enoineers, AFL Pursuant To A 
DEcISION AND ORDER 


of the National Labor Relations Board, based upon a Stipu- 
lation providing for a Consent Decree in an appropriate 
Circuit of the United States Court of Appeals, and in or- 
der to effectuate the policies of the National Labor Rela- 
tions Act, as amended, we hereby ‘notify our members 
that: 


We Wut Nor induce or encourage the employees of 
Parish Bros. Inc., Parisa Bros., Harms Bros., and 
Gorpon Batu, a Joint VENTURE, or of any other em- 
ployer, to engage in a strike or concerted refusal in 
the course of their employment to perform any serv- 
ices where an object thereof is to force or require the 
aforesaid Joint VENTURE, or any other employer, to 
cease doing business with the engineering firm of Sr. 
Maurice, HELMKaMP aND Musser. 


OreratTinc Enornerrs, Locan 
Union No. 3 oF THe InteEr- 
NATIONAL UNION oF OPERAT- 
Inc Enorveesrs, AFL 

(Labor Organization) 


Ll. aaitace By SERIES 
: (Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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Charging Party’s Exhibit No. 2-B 
San Francisco, California 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 20-CC-109 


OperaTiInG Enerneers, Locat Union No. 3, INTERNATIONAL 
Union oF Operatinc ENGineers and Sr. Mavrice, 
HELMKAMP AND MUSSER. 


DECISION AND ORDER 


STATEMENT OF THE CASE 


On June 15, 1955, Operating Engineers, Local Union No. 
3, International Union of Operating Engineers, herein 
called the Respondent; St. Maurice, Helmkamp and Musser, 
the charging party; and Robert J. Scolnik, counsel for the 
General Counsel on behalf of the National Labor Rela- 
tions Board, herein called the Board, entered into a Stipu- 


lation in settlement of the case, subject to approval of the 
Board, providing for the entry of a consent order by the 
Board, and a consent decree by any appropriate United 
States Court of Appeals. The parties waived all further 
and other procedure before the Board to which they may 
be entitled under the Act, and the Rules and Regulations. 
of the Board, and the Respondent waived its right to 
contest the entry of a consent decree, or to receive further 
notice of the application therefor. 

The aforesaid Stipulation is hereby approved and made 
a part of the record herein, and in accordance with Sec- 
tion 102.51 of National Labor Relations Board Rules and 
Regulations—Series 6, as amended, the proceeding is here- 
by transferred to and continued before the Board for the 
entry of a Decision and Order pursuant to the provisions 
of the said Stipulation. 

Upon the basis of the aforesaid Stipulation and the 
entire record in the case, the Board makes the following: 
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Finpincs oF Fact 


1. The business of the Joint Venture 

Parish Brothers, Inc., Parish Bros., Harms Bros., and 
Gordon H. Ball, an individual, comprise a Joint Venture 
which is engaged in a construction project at Travis Air 
Force Base, Fairfield, California, pursuant to a contract 
dated March 15, 1955, between said Joint Venture and the 
Corps of Engineers, U. S. Army, in the amount of $3,876,- 
194.40. The said Joint Venture admits, and we find, it is 
engaged in commerce within the meaning of the Act. 


2. The business of St. Maurice, Helmkamp and Musser 

St. Maurice, Helmkamp and Musser is a California Part- 
nership engaged in the business of providing engineering 
and surveying services. It is a member of the Western 
Association of Engineers, Architects and Surveyors. Com- 
mencing on or about March 12, 1955, it has performed 
engineering and surveying services for the Joint Venture 


at said Joint Venture’s construction project on Travis 
Air Base pursuant to an oral agreement with said Joint 
Venture. 
3. The organization involved 
Operating Engineers, Local Union No. 3, International 
Union of Operating Engineers, is a labor organization 
within the meaning of Section 2 (5) of the Act. 


ORDER 

Upon the basis of the above findings of fact, the Stipu- 
lation and the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby orders that the 
Respondent, Operating Engineers, Local Union No. 3, 
International Union of Operating Engineers, its officers, 
agents, successors, and assigns, shall: 


1. Cease and desist from: 
Inducing or encouraging the employees of the aforemen- 
tioned Joint Venture, or any other employer, to engage 
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in, a strike or a concerted refusal in the course of their 
employment to perform any service for their employer, 
where an object thereof is to force or require the said 
Joint Venture, or any other employer, to cease doing busi- 
ness with the engineering firm of St. Maurice, Helmkamp 
& Musser. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act. 


(a) Post immediately in conspicuous places in its dis- 
patching offices in San Francisco and San Rafael, Cali- 
fornia, copies of the Notice to Members attached hereto, 
marked ‘‘ Appendix A.’’ Copies of said Notice to Members 
to be furnished by the Regional Director for the Twentieth 
Region, which, after being duly signed by the Respondent, 
shall be posted immediately upon receipt thereof and 
maintained for sixty (60) consecutive days thereafter in 
conspicuous places, including all places where notices to 
members are customarily posted. Reasonable steps shall 


be taken to insure that said Notices are not altered, de- 
faced, or covered by any other material. Notices shall 
also be furnished by the Regional Director to the Joint 
Venture and shall be posted and maintained for sixty (60) 
consecutive days at the offices of the Joint Venture at its 
construction project at Travis Air Base, provided the 
Joint Venture is willing to so comply. 


(b) Notify the Regional Director for the Twentieth Re- 
gion in writing within ten (10) days from the date of this 
Order what steps the Respondent has taken to comply 
herewith. 


Dated, Washington, D. C., July 14, 1955. 


Guy Farmer, Chairman 
Ase Murpocrx, Member 
Ivar H. Pererson, Member 
Purp Ray Ropeers, Member 
Boyp Lrevom, Member 

National Labor Relations Board 














‘APPENDIX A’’ 


Notice to Att Memspers AFFILIATED WitH Operatine Enci- 
NEERS, Locan Union No. 3, or THE INTERNATIONAL 
Union or Operating Enoineer, AFL Pursuant To a 
Decision aND ORDER 


of the National Labor Relations Board, based upon a Stip- 
ulation providing for a Consent Decree in an appropriate 
Cireuit of the United States Court of Appeals, and in 
order to effectuate the policies of the National Labor 
Relations Act, as amended, we hereby notify our members 
that: 


We Wi Nor induce or encourage the employees of 
ParisH Bros. Inc., Parise Bros., Harms Bros., and 
Gorpon Batt, a Joint VENTURE, or of any other em- 
ployer, to engage in a strike or concerted refusal in 
the course of their employment to perform any serv- 
ices where an object thereof is to force or require the 
aforesaid Jornr VENTuRE, or any other employer, to 
cease doing business with the engineering firm of Sr. 
Mavrice, HELMKaMP anp MUssER. 


OperaTInG Encrneers, Locan 
Union No. 3, or THE 
INTERNATIONAL UNION OF 
Operating Enerneers, AFL 

(Labor Organization) 


1225 en enn | +5 eee oe oe ee 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 





271 
Associated General Contractor’s Exhibit No. 3 
June 9th, 1955 


To Txe Boarps or Directors or THE NORTHERN CALIFORNIA 
CuapreR AND CernTRAL Caxtirornia CuHapTeR, THE 
AssociaTeD GENERAL ConTRacToRS or America, Inc. 








Gentlemen: 


At the last negotiating meeting between the Joint 
A. G. C. Chapters’ Labor Relations Committee and repre- 
sentatives of Operating Engineers Local Union No. 3, the 
representatives of the Operating Engineers proposed that 
Section No. 3 of the Master Agreement be changed to 
read as follows: 


““Section No. 3—Employment and Discharge 
(a) Hiring 


In the hiring of employees preference shall be given 
to persons who have been employed in Northern Cali- 
fornia between April 30, 1954 and May 1, 1955 on any 
work within the work content of any classification of 
work set out herein in Section No. 19 hereof by an 
individual employer covered by the A. G. C. Master 
Agreement dated May 6, 1954, or under any agree- 
ment between the Union and any employer in effect 
at any time during the period between April 30, 1954 
and May 1, 1955 covering the same classifications of 
work or any of them. 

Whenever any individual employer needs men, he 
shall post a written notice on his job bulletin board 
and shall notify the Union at the same time, which 
notice shall be given at least forty-eight (48) hours 
before the men are needed on the job, whenever pos- 
sible. For the purpose of this paragraph it shall be 
sufficient that such notice be given to the Union office 
in the area in which the job is located. Upon such 
notice being given, the Union agrees that it will fur- 
nish an adequate supply of competent employees if 
they are available. 

employees shall be required, as a condition of 
employment, to apply for and become members of, 
and to maintain membership in, the Union within 
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thirty-one (31) days following the beginning of their 
employment or the date of this agreement, whichever 
is the later. This clause shall be enforceable to the 
extent permitted by law.’’ 


The Joint A. G. C. Committee advised the Representa- 
tives of the Operating Engineers that they could not agree 
to the inclusion of the last paragraph since counsel for 
the Chapters had advised them that the last paragraph 
was illegal under the provisions of the Labor-Manage- 
ment Relations Act, 1947 as amended. 

The Joint A. G. C. Committee further advised the Rep- 
resentatives of the operating Engineers that the objections 
to the inclusion of the last paragraph was based solely 
upon the fact that in the opinion of the Chapters’ counsel 
the last paragraph was illegal and that if it were not for 
the opinion of illegality of the last paragraph there would 
be no objection to its inclusion in the agreement. 

Section 8(a)3 of the National Labor Relations Act pro- 
vides specifically : 


‘‘Provided, That nothing in this Act, or in any other 
statute of the United States shall preclude an em- 
ployer from making an agreement with a labor organt- 
zation (not established, maintained, or assisted by any 
action defined in section 8(a) of this Act as an unfair 
labor practice) to require as a condition of employ- 
ment membership therein on or after the thirtieth day 
following the beginning of such employment or the 
effective date of such agreement, whichever is the 
later, (i) if such labor organization is the representa- 
tive of the employees as provided in section 9(a), in 
the appropriate collective-bargaining unit covered by 
such agreement when made; and has at the time the 
agreement was made or within the preceding twelve 
months received from the Board a notice of compli- 
ance with sections 9(f), (g), (bh), and (ii) unless fol- 
lowing an election held as provided in section 9(e) 
within one year preceding the effective date of such 
agreement, the Board shall have certified that at least 
a majority of the employees eligible to vote in such 
election have voted to rescind the authority of such 





273 


labor organization to make such an agreement.’’ 
(Underlining ours.) 
The Operating Engineers had been advised by their 
counsel that since Operating Engineers Local Union No. 
a 


1—is the representative of the employees (as provided 
in Section 9(a) in an appropriate bargaining unit) to be 
covered by the Master Agreement, and 


2—had received within the preceding twelve (12) months 
from the Board a notice of compliance with sections 9 
(f), (g) and (h) of the Act, and 


3—-was not established, maintained or assisted by the 
Chapters of the A. G. C. or any other employer, and 


4—-since no election withdrawing such authority under 
Section 9(e) had ever been held, the inclusion of such a 
clause was lawful. 

It thus appearing to the Operating Engineers that since 
good labor relations and honest collective bargaining can 
only be based upon good faith and not the opinions of 
lawyers, a method of resolving this conflict must be sought 
and found. 

Since, as we all learned in the 1947 negotiations, the 
National Labor Relations Board will not render an ad- 
visory opinion and has made no provision for the equiva- 
lent of a declaratory judgment, there was and is left 
nothing but an adversary proceeding. 

The Operating Engineers, therefore, accepting as made 
in good faith the statement that only counsel’s opinion as 
to its illegality prevented the inclusion of the proposed 
last paragraph of Section 3 of the Master Agreement 
made and now repeats the following proposal— 


1. That the questioned paragraph be included in the 
agreement, 


2. That the right granted Local Union No. 3 be exercised 
once. That is that Local Union No. 3 request the dis- 
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charge of an employee delinquent in his regular monthly 
dues. 


3. That such employee be discharged. That to reduce 
any back pay claim to a minimum, other employment be 
found for the employee. 


4. That such employee file an Unfair Labor Practice 
Charge, technically a charge alleging a violation of Sec- 
tion 8(b)2 of the Act, against Operating Engineers Local 
Union No. 3 not the A. G. C. Chapters. 


5. That the last paragraph of Section 3 shall thereupon 
become inoperative until the matter of the legality or 
illegality of the clause is determined. 


6. That if the General Counsel refuses to issue a com- 
plaint the clause shall become effective from the date of 
such refusal. 


7. That if the General Counsel or the Regional Office in 
San Francisco issues a complaint if the Board holds that 
the clause is legal, it shall become effective from the date 
of such decision. 


8. If the Board holds the clause to be illegal, then it 
shall remain ineffective while Operating Engineers Local 
No. 3 appeals to the United States Court of Appeal, if 
the Court of Appeal holds the clause legal it shall be 
effective from the date of such decision. If the Court of 
Appeals holds the clause illegal it shall be ineffective and 
shall cease to be a part of the Master Agreement. 

If this procedure should not appeal to you, a decision 
can be obtained by having the Operating Engineers strike 
for a few hours an agreed upon contractor on an agreed 
upon job for the sole and only reason of obtaining the 
inclusion of the last paragraph of the proposed Section 3 
in the Master Agreement. 

In this case, the charge against Local No. 3 could be 
filed by the contractor or the A. G. C. Chapters, or both. 
Technically, the charge would allege a violation of 8(b)2. 


“Lo hee ee” S 





If, without repeating the various steps, the strike is 
found not to be in violation of 8(b)2, the questioned last 
paragraph of the proposed Section 3 will be wrtiten into 
and become a part of the Master Agreement and if the 
strike is found to be in violation of 8(b)2 the questioned 
last paragraph of the proposed Section 3 will not be 
written into and will not become a part of the Master 
Agreement. 

Since there is no other way to resolve the difference of 
opinions between your counsel and ours, it seems conclu- 
sive to Local No. 3 that honest collective bargaining re- 
quires the parties to agree upon a method of determining 
which, if any, of the two legal opinions is sound. 

Since the office of the General Counsel provides all of 
the lawyers necessary, in the same manner as the office of 
the District Attorney, there is no necessity for the Chap- 
ters, or either of them, to incur any legal expense unless 
they desire so to do. 

Since the charge will be against Local Union No. 3 there 
is no possibility of the Chapters, or either of them, to 
incur any liability. 

Such being the case, Operating Engineers Local Union 
No. 3 requests that you give your Joint A. G. C. Chapter’s 
Labor Relations Committee the authority to make such 
arrangements as may be necessary to resolve the problem 
created not, we are assured, by you or the Chapters, but 
by the conflicting opinions of attorneys. 


Very truly yours, 


Operating ENGINEERS 
Locatn Union No. 3 


Associated General Contractor’s Exhibit No. 4 
June 10, 1955 


1. The Boards of Directors of the two AGC Chapters, 
having reviewed this matter carefully and thoroughly, 
have concluded that the legality of including a union-shop 

















clause in the AGC-Operating Engineers Master Agreement 
at this time is open to serious question, and that such 
inclusion is unnecessary and imposes unwarranted risks 
of expense, damages and back pay awards upon both the 
AGC Chapters and the Union, and the individual employers 
represented by the Chapters. 


2. For the foregoing reason, the Boards request that 
the Union withdraw its demand for any change in the 
hiring provisions of the Master Agreement at this time. 


3. The AGC Chapters have always bargained in good 
faith on behalf of the employers whom they represent. 
Accordingly, if notwithstanding the foregoing, the Union 
persists in its demand that a union-shop clause be included 
in the Master Agreement at this time, the Boards authorize 
the Joint Chapter Labor Committees to proceed with ne- 
gotiations concerning the Union’s demand on this sub- 
ject, provided that the Union agrees to the following 
minimum safeguards: 


a. The only change in Section 3(a) shall be the 
substitution of a union-shop clause for the third 
paragraph of the present section. The union-shop 
clause shall be in the form approved by legal counsel 
for both parties. 


b. In order to eliminate any question as to the 
historical basis of the bargaining unit, no change 
shall be made in Sections 1 and 12 of the present 
agreement or in the special conditions as applied 
to field survey work. Also, the term ‘‘Operating En- 
gineers’’ or other appropriate craft designation shall 
be substituted for the term ‘‘members of the Union”’ 
in the Specialty Craft clause. 


ce. The Master Agreement shall contain a provision 
that the Union will indemnify and save harmless the 
AGC Chapters and the individual employers covered 
by the Agreement, and each of them, from and against 
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any liability, award, judgment, loss or legal or other 
expense (including attorneys fees) arising out of 
the inclusion of the union-shop clause in the Agree- 
ment or the enforcement of such clause. 


d. The validity of the clause shall be tested through 
discharge cases, which shall be approved by Chapter 
legal counsel as fairly testing the appropriateness of 
the bargaining unit insofar as such classifications as 
technical engineers and heavy duty repairmen are 
concerned. 





e. The clause shall remain ineffective after institu- 
tion of the test cases unless and until the General 
Counsel issues appropriate complaints on the basis 
of the charges and the validity of the clause is up- 
held by an affirmative decision of the National Labor 
Relations Board on the merits. 


Substitute the following for the third paragraph of Sec- 


tion 3(a): 


Except as provided in the first paragraph of this 
Section 3(a), there shall be no limitation upon the 
individual employer as to whom he shall employ or 
discharge, provided that on or after the thirty-first 
day following the beginning of his employment or the 
effective date of this clause, whichever is the later, 
membership in the Union shall be a condition of em- 
ployment for any employee in the collective bargaining 
unit covered by this Agreement. This clause shall be 
effective on .... «955; and shall 
be enforceable to the extent permitted by law. The 
Union will indemnify and save harmless the Employer 
and the individual employers covered hereby, and each 
of them, from and against any liability, award, judg- 
ment, loss or legal or other expense (including at- 
torneys fees) arising out of the inclusion of this 
clause in the Agreement or the enforcement of such 
clause. — 
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| Associated General Contractor’s Exhibit No. 5 


UNITED STATES OF AMERICA 
_BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 20-CA-1123 
NorTHERN CALIFORNIA CHAPTER, THE ASSOCIATED GENERAL 
Contractors oF America, Inc., CENTRAL CALIFORNIA 
Cuaprer, THE AssociateD GENERAL CONTRACTORS OF 


America, Inc., and THerm Recutak MEemBers and Sr. 
Maurice, Heumxampe & MusSER 


Case No. 20-CB-407 


Opreratinc Encrneers, Locau Union No. 3, or THE INTER- 
NATIONAL UNIon oF Operatinc ENoineers, AFL and 
Sr. Maurice, HetmKamp & MUSSER 


STIPULATION OF FACTS 


Ir Is Heresy Srreuntatep by and between the parties 
to the above-entitled matter, through their respective at- 


torneys of record, that if witnesses were called they would 
testify as follows: 


J. Genera, Description oF Inpustry. 


The building and construction industry in Northern 
California is made up of contractor and builder employers 
on the one hand and supervisory, professional and ad- 
ministrative, and craft employees on the other. 


A. The Employers. 


Employers in the industry are classified into three prin- 
cipal groups: Builders, general contractors and specialty 
contractors. 

Builders operate on their own account, chiefly in the 
field of large tract residential developments, but also in 
the construction of apartment houses, stores and other 
types of commercial structures. In the case of a tract 
development, the builder operating on his own account 
prepares the site for building, grades, performs street 
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work and installs utilities prior to and in conjunction 
with his actual building operations, working directly with 
his own employees if properly licensed or letting all or 
part of such work to general contractors licensed to per- 
form that type of work. He performs the structural 
portion of the building work directly with his own em- 
ployees, such as carpenters, laborers and cement masons, 
and lets other work such as the plumbing, electrical work, 
tile-laying, masonry, painting, plastering, glazing and roof- 
ing to specialty contractors. 

General contractors usually construct buildings and 
other structures, dams, roads, airports and other heavy, 
highway and engineering works for public bodies and 
private owners under general or prime contracts which 
place responsibility for the entire job upon the general 
contractor. These general or prime contracts are usually 
let by the public agencies or private owners after competi- 
tive bidding. In the performance of the typical general 
or prime contract, the general contractor performs a por- 
tion of the work, such as the carpentry and structural con- 
crete work, with his own employees, and lets the remainder 
of the work by subcontract to one or more specialty con- 
tractors. 

The extent of subcontracting varies with the type of 
the project involved. On some major projects in the 
area, the general contractor has subcontracted as much 
as 90% of the work, retaining only the supervision, engi- 
neering and field survey work for performance directly 
with his own employees. On a typical building project 
as much as 60% of the work may be subcontracted, con- 
sisting of the grading and excavating, piledriving, struc- 
tural ironwork, plumbing, heating, air conditioning and 
ventilating, lathing and plastering, masonry, tile-laying, 
sheet metal work, electrical work, glazing, painting, floor 
laying, roofing and landscaping. On a dam project less 
than 5% of the work, consisting chiefly of structural iron- 
work, electrical work, and the installation of mechanical 
devices, may be subcontracted. And on a highway project 
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all of the work is usually performed by the general con- 
tractor. 

Specialty contractors perform the work which is de- 
scribed above as customarily and usually subcontracted. 
They maintain highly specialized equipment and organi- 
zations which are designed to perform their respective 
specialties efficiently and economically. 


B. The Employees. 


Employees in the industry are also classified into three 
principal groups: Supervisory, professional and adminis- 
trative, and craft. 

The supervisory employees consist of superintendents, 
assistant superintendents and general foremen. 

The’ professional and administrative employees consist 
of professional or office engineering personnel, draftsmen, 
estimators, time keepers, messenger boys, guards, clerical 
and field office help and confidential employees. 

The craft employees consist of the so-called Basic Trades 
—carpenters, laborers, cement masons, teamsters and op- 
erating engineers—and the Specialty Trades such as pile- 
drivermen, plumbers, pipefitters, electricians, painters, 
lathers, plasterers, roofers, tile-layers, boilermakers and 
glazers. 


Ti. ORGANIZATION OF EMPLOYERS AND EMPLOYEES IN 
THE INDUSTRY. 


A. The Employers. 


The general contractors and builders who perform the 
major portion of the building and construction work in 
Northern California are organized into various general 
contractor and builder asociations. 

The largest of these associations is Northern California 
Chapter, The Associated General Contractors of America, 
Ine., (hereinafter sometimes referred to as ‘‘AGC’’), 
which has approximately 275 regular members. 

The By-Laws of Northern California Chapter, The As- 
sociated General Contractors of America, Inc., provide 
that only general contractors are eligible for regular mem- 
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bership in the Chapter. A ‘‘general contractor’’ is defined 
as an individual, firm or corporation who by agreement 
with another party undertakes to execute work of con- 
struction in its entirety and at least in part with his or 
its own construction forces. The Chapter also has as- 
sociate members, who are defined as individuals, firms or 
corporations ‘‘engaged principally in the manufacture 
and/or sale of materials and/or equipment used by con- 
tractors engaged in construction,’’ and honorary mem- 
bers who are specially elected by the Board of Directors. 

Northern California Chapter AGC is a chapter of a 
national organization of general contractors, The Asso- 
ciated General Contractors of America, Inc. The terri- 
torial jurisdiction of the Chapter, within the framework 
of the National Association, is limited to the 46 Northern 
Counties of California above the Northern boundaries of 
San Luis Obispo and Kern Counties and the Westerly 
boundaries of Inyo and Mono Counties (hereinafter re- 
ferred to as the 46-County area). The majority of the 
regular members of the Chapter are general contractors 
principally engaged in heavy, highway and engineering 
construction as distinguished from general building con- 
struction. 

Central California Chapter, The Associated General 
Contractors of America, Inc., is also a chapter of The 
Associated General Contractors of America, Inc., having 
territorial jurisdiction over the 46-County area. It has 
approximately 110 regular members, the majority of whom 
are general contractors or builders who are principally 
engaged in general building construction as distinguished 
from heavy, highway and engineering construction. The 
By-Laws of the Chapter provide for regular, associate and 
honorary members, who are defined in substantially the 
same terms as the corresponding members of Northern 
California Chapter AGC, and for a fourth class of mem- 
bers, Affiliate Members, who are defined as individuals, 
firms or corporations whose activities are related to the 














282 


construction industry and who have mutual labor-manage- 
ment problems. 

The regular members of the two AGC Chapters perform 
more than 90% of the major heavy, highway, engineering 
and building construction work in the 46-County area. In 
the performance of their work they employ more than 75% 
of the ¢arpenters, laborers, cement measons, teamsters, op- 
erating engineers and piledrivermen engaged in building 
and construction work in the area. They are presently 
engaged in the construction of such major projects as the 
$40,000,000 Richmond-San Rafael Bridge, the $31,000,000 
Tri-Dam Project in Tuolumne County, the $80,000,000 
Wishon Dam near Fresno, the $12,000,000 Equitable Life 
Building in San Francisco, a $35,000,000 Feather River 
Tunnel Project for Pacific Gas & Electric Company, a 
$6,500,000 warehouse and appurtenant facilities project at 
McClellan Air Force Base, Sacramento, a $6,000,000 bridge 
and highway project on the East Short Freeway in Oak- 
land, a $4,600,000 addition to the University of California 
Medical School in San Francisco, a $4,000,000 aircraft run- 
way replacement project at Castle Air Force Base and 
the $3,000,0000 Hillsdale High School in San Mateo County. 
The majority of them do not confine their operations to a 
single locality but range throughout the 46-County area 
and beyond, wherever there is construction work to be bid 
for and performed. 

While some builders in Northern California are regular 
members of one or the other of the AGC Chapters, the 
majority of the organized builders are members of home 
builder associations having more limited territorial juris- 
diction; than the AGC Chapters. The principal home 
builder associations in the San Francisco Bay area are: 
Associated Home Builders, Inc., Associated Home Build- 
ers of the Greater East Bay, Inc., General Contractors and 
Builders Association of the East Bay, Peninsula General 
Contractors and Builders Association, Inc. and Santa 
Clara County Contractors and Homebuilders Association. 
The principal home builder associations in other areas in 
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Northern California are: Associated Home Builders of 
Sacramento, Inc., Homebuilders Association of the San 
Joaquin Valley, Inc., Builders Exchange of Monterey 
Peninsula, Inc., and Associated Builders of Vallejo and 
Solano County. 

The home builder associations include some general con- 
tractors in their respective memberships, some of whom 
are also members of one or the other of the AGC Chap- 
ters. In addition, there are numerous smaller general 
contractor associations scattered throughout the 46-County 
area, including the General Contractors Association of 
Contra Costa County, Inc., General Building Contractors 
Association of San Francisco, Northern Sacramento Valley 
General Contractors Association, Inc., General Contractors 
Association of Fresno, Inc., Salinas Independent Contrac- 
tors Club, Tulare-Kings County Contractors Association, 
General Contractors Association of Sacramento, Inc., and 
General Contractors Association of Stanislaus County, Inc. 
These associations include some general contractors who 
are also members of one or the other of the AGC Chap- 
ters, but the majority of their members are not members 
of the AGC. Most of these latter confine their operations 
to the localities served by their respective associations. 

Certain large general contractors concentrate their op- 
erations in specialized construction fields such as piledriv- 
ing, structural ironwork and pipeline construction. These 
contractors, depending upon their specialty, belong either 
to the Piledriving Contractors Association, or to the Steel 
Erectors Council, or to the Pipeline Contractors Associa- 
tion, but many of them also belong to one or the other of 
the AGC Chapters. Like other large AGC contractors, 
some piledriving contractors and steel erectors bid for 
and perform general contracts for work throughout the 
46-County area, but they also perform piledriving work or 
structural ironwork under subcontracts for other general 
contractors. 

The specialty contractors are organized into associa- 
tions which are identified with the particular specialties 
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involved. Some of these associations, such as the Heating, 
Piping and Air-Conditioning Contractors Association of 
Northern California, have a territorial jurisdiction extend- 
ing over the entire 46-County area. Others, such as the 
San Francisco Bay Counties Tile Contractors Association, 
have jurisdiction over a regional area comprising several 
counties. Most of the associations, however, like the Mas- 
ter Plumbers Association of San Francisco, the Master 
Plasterers Association of San Francisco and the Lathing 
Contractors Association of San Francisco, have jurisdic- 
tion over a single county. 


B. The Employees. 


The supervisory, professional and administrative em- 
ployees are, to a large degree, unorganized. 

Over 90% of the craft employees employed on building 
and construction projects in the Northern California area 
belong to unions affiliated with the Building and Construc- 
tion Trades Department of the American Federation of 
Labor.. They are members of or represented by, for the 
most part, local unions identified with their respective 
crafts, whose territorial jurisdictions are limited to single 
counties or to small groups of contiguous counties. The 
operating engineers, however, are members of or repre- 
sented by a single large local union, Operating Engineers 
Local Union No. 3 of the International Union of Operating 
Engineers, which has jurisdiction over the 46 Northern 
Counties of California, Northern Nevada, Utah and certain 
Pacific Islands. 


III. Couzective Barcarning RELATIONSHIPS IN 
THE INDUSTRY. 


A. Generally. 


For over ten years the two AGC Chapters have nego- 
tiated Master Labor Agreements with the Unions repre- 
senting the Basic Trades which have fixed the wages, hours 
and other terms and conditions of employment for employ- 
ees in these Trades working on building and construction 
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projects throughout the 46-County area. These Agree- 
ments, which have generally been subject to renegotiation 
at annual intervals, have been accepted regularly by the 
Davis-Bacon Section of the United States Department of 
Labor, the Department of Public Works of the State of 
California and local governmental agencies as establishing 
the prevailing wages for such trades on public work in the 
area. During the second World War and during the period 
of Federal wage control from 1951 to 1953, the wages and 
wage increases established by these Agreements from time 
to time were recognized and accepted by the Wage Adjust- 
ment Board of the War Labor Board and the Construction 
Industry Stabilization Commission of the Wage Stabiliza- 
tion Board respectively, as wages payable in the Northern 
California area under the terms of the local collective bar- 
gaining agreements negotiated by the customary parties 
in accordance with the customary practice in the area. 
The AGC Chapters have acted for their respective mem- 
bers in these negotiations pursuant to express By-Law 


provisions. Since 1947 section 30 of the By-Laws of North- 
ern California Chapter has provided as follows: 


The Board of Directors shall have power to repre- 
sent the Association and/or its members in the mat- 
ter of labor disputes, labor agreements and other 
phases of management-labor relations between the As- 
sociation and/or its members and the employees of 
such members, and to use its best efforts in the just 
and equitable settlement of such disputes, in the ne- 
gotiation of such agreements, and in the conduct of 
such other management-labor relations problems. The 
Board shall also have power, in executing and carry- 
ing on the functions referred to in this section, to rep- 
resent other contractors who are not members of the 
Association but who desire to join with the Association 
and such members in the matter of labor disputes, 
labor agreements and other phases of management- 
labor relations, when authorized so to do by such con- 
tractors in form satisfactory to the Board. In ex- 
ecuting and carrying on the functions referred to in 
this section the Board of Directors may by resolution 
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authorize any committee appointed by the Board to 
execute and carry on such functions, and the resolution 
appointing any such committee may specify the plan 
and method to be pursued by such committee. The 
Association, on its own behalf and on behalf of its 
members, and also on behalf of other contractors who 
are not members of the Association but who have 
theretofore authorized the Board of Directors to rep- 
resent them in the matter of labor disputes, labor 
agreements and other phases of management-labor 
relations between themselves and their employees, may, 
through its duly authorized officers, when authorized 
so| to do by a majority of the Board of Directors, enter 
into agreements concerning labor subjects with the 
employees of such members and the employees of such 
other contractors. The Board shall have power to 
interpret and enforce such agreements, and any mem- 
ber who shall refuse to be bound by any such agree- 
ment, or any agreement regarding labor made by and 
between the members of the Association, shall be sub- 
ject to discipline by the Board. The member com- 
plained against shall be summoned to appear before 
the Board at a meeting to answer the complaint. The 


Board shall have power to dismiss the complaint or 
to impose and collect a fine of not to exceed One Hun- 
dred Dollars ($100.00) in the same manner as dues 
are collected or, by the votes of at least eight (8) mem- 
bers of the Board, to suspend or expel such member 
from membership in the Association.”’ 


Section 30 of the By-Laws of Central California Chap- 
ter gives that Chapter express authority to represent its 
members in management-labor relations in substantially 
the same terms as those quoted above. 

The negotiations each year are actually conducted for 
the employers by a Joint Labor Committee selected by 
the Boards of Directors of the AGC Chapters, on which the 
Chapters have equal representation. This Committee, or 
subcommittees of the Committee, meet in separate nego- 
tiations with Committees or subcommittees selected by the 
Unions representing the Basic Trades in the Northern 
California area. Representatives of other general con- 
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tractor and builder associations in the area are invited to 
attend negotiating meeetings. The extent of actual par- 
ticipation of such representatives in the negotiations, how- 
ever, varies with the craft involved. Many of them at- 
tend the meetings with the Carpenters Union, Laborers 
Union and Cement Masons Union, since most of the em- 
ployees of the members of these associations are carpen- 
ters, laborers and cement masons. A relatively few attend 
meetings with the Teamsters Union and the Operating 
Engineers Union, since their members employ few team- 
sters and operating engineers. 


B. The Master Labor Agreements covering the Basic 
Trades. 


The AGC Chapters customarily and regularly nego- 
tiate, or join in the negotiation of, two Master Labor 
Agreements covering carpenters, one with the Bay Counties 
District Council of Carptenters, A. F. L., covering the four 
Bay Area Counties of San Francisco, San Mateo, Marin 


and Alameda, and the other with The United Brotherhood 
of Carpenters and Joiners of America covering the re- 
maining 42 Counties of the Northern California area. 

In recent years the Bay Area Carpenters Agreement 
has been negotiated, renegotiated and signed for the em- 
ployers by a group of general contractors and builder as- 
sociations, known as the ‘‘Eight Employer Associations,”’ 
consisting of the two AGC Chapters, the Peninsula Gen- 
eral Contractors and Builders Association, Inc., Marin 
Builders Association, Inc., General Building Contractors 
Association of San Francisco, Associated Home Build- 
ers, Inc., Associated Home Builders of the Greater East 
Bay, Inc., and General Contractors and Builders Associa- 
tion of the East Bay. The Bay Counties District Council 
of Carpenters has acted in the negotiations on behalf of 
the local Carpenters Unions which make up the Council and 
which have territorial jurisdiction over the four Bay Area 
Counties. 
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The 42-County Carpenters Agreement is signed for the 
employers by the two AGC Chapters, who are designated 
as the ‘‘Collective Bargaining Representative of Employ- 
er,”’ and for the Union by The United Brotherhood of Car- 
penters and Joiners of America, which acts in behalf of its 
District Councils and Local Unions having jurisdiction 
in the 42-County area. 

The AGC Chapters customarily and regularly negotiate 
two Master Labor Agreements covering laborers, one of 
which applies to building and construction work generally 
and the other of which applies to tunnel construction only. 
Both Agreements cover the 46-County area. They are 
negotiated with the Northern California District Council 
of Hod Carriers, Building and Construction Laborers of 
the International Hod Carriers, Building and Common 
Laborers’ Union of America, with which all of the Local 
Laborers Unions in the area are affiliated. 

The AGC Chapters customarily and regularly negotiate 
a Master Labor Agreement covering cement masons with 
the District Council of Plasterers and Cement Masons of 
Northern California. The Agreement covers all of the 
territory within the jurisdiction of Local Unions affiliated 
with the District Council, which consists of all of the 46- 
County area except the southerly portion of Lassen County. 

The AGC Chapters customarily and regularly negotiate 
a Master Labor Agreement covering teamsters with the 
Heavy, Highway, Building and Construction Teamsters 
Committee for Northern California. The Agreement covers 
the 46-County area, which is the territory within the jur- 
isdiction of the local Union affiliated with the Committee. 

The AGC Chapters customarily and regularly negotiate 
a Master Labor Agreement covering operating engineers 
with Operating Engineers Local Union No. 3 of the Inter- 
national Union of Operating Engineers. The Agreement 
covers the 46-County area, which is a portion of the terri- 
tory within the jurisdiction of the Union. 

Each of the above-mentioned Master Labor Agreements, 
except the Bay Area Carpenters Agreement, identifies the 
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AGC Chapters as the ‘‘Collective Bargaining Representa- 
tive of Employer,’’ and contains provisions substantially 
identical with the following provisions of the Master Labor 
Agreement with the Operating Engineers Union: 


‘‘Section 2—Bargaining Representatives 


(a) Union’s Recognition of Collective Bargaining 
Representative of Employer 

The Union hereby recognizes and acknowledges that 
the Collective Bargaining Representative of Employer 
includes in its membership a majority of the individual 
employers in the highway, general building and heavy 
construction industry, and said employers are per- 
forming the greater percentage of work therein. By 
reason of such facts the Union hereby recognizes that 
the Collective Bargaining Representative of the Em- 
ployer, as hereinabove referred to, is the collective 
bargaining representative for all persons, firms or cor- 
porations who are now or hereafter may become mem- 
bers of any employer organization that is now or here- 
after may be listed on Schedule ‘A’ hereof, and of any 


employer who is not a member of any such employer 
organization, and who is or hereafter may be listed 
on Schedule ‘A’ hereof with respect to highway, gen- 
eral building and heavy construction industry in the 
territory subject to this agreement. 

& * * & 


(b) Employer’s Recognition of Union as Collective 
Bargaining Representative of Employees. 

The Employer and the individual employers covered 
hereby recognize and acknowledge Operating Engi- 
neers, Local Union No. 3 of the international Union 
of Operating Engineers as the Collective Bargaining 
Representative of the employees in the area afore- 
mentioned covering the jurisdiction of the Union. 


Section 18—Agreement Binding Upon Parties 
(a) Employer’s Membership 





This agreement is made for and on behalf of, and 
shall be binding upon all persons, firms or corpora- 
tions that, at the time of the execution of this agree- 
ment are, or during the term hereof become, members 








290 


of employer organizations referred to in Section 1(a) 
hereof, together with all persons, firms or corpora- 
tions that are or may become members of any other 
employer organization that may be listed on Schedule 
‘A’ hereof, and any employer who is not a member 
of any such employer organization and who is or may 
be listed on Schedule ‘A’ hereof. The Collective Bar- 
gaining Representative of Employer represents that 
upon the date of the execution of this agreement it 
represents those persons, firms or corporations whose 
names are listed on Schedule ‘A’ attached hereto 
which is hereby made a part hereof, and that said 
persons, firms or corporations so listed have duly 
authorized it to make this contract for and on their 
behalf as parties hereto. Employer organizations 
shall from time to time supply to Union any change in 
said membership list’’. 


After these Master Labor Agreements have been nego- 
tiated and signed, they are transmitted to the other gen- 
eral contractor and builder associations in the area by 
Central California Chapter AGC. Many of the associa- 
tions then customarily execute and return to Central Cal- 
ifornia Chapter an authorization applicable to each of the 
Agreements in the following form (form applicable to 
Operating Engineers Agreement—Authorizations appli- 
cable to other Agreements identify the names and dates of 
the respective Agreements to which they apply): 


Vi. Je ie ea 


“¢ AUTHORIZATION—OPERATING ENGINEERS 
Master AGREEMENT 


CentraL Catirornia CHAPTER 

The Associated General Contractors 
of America, Inc. 

850 Battery Street 

San Francisco 11, California 


Gentlemen: 


The undersigned Association, acting for and on 
behalf of its members, has considered and ratified the 
Master Agreement with the Operating Engineers, 
Local Union No. 3 of the International Union of Oper- 
ating Engineers dated June 15, 1955, and all of the 
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wages, hours and other terms and conditions of said 
Master Agreement. 

This will authorize, ratify and confirm the listing of 
the undersigned on Schedule ‘A’ of said Agreement 
as a signatory thereto, and will confirm that all per- 
sons, firms or corporations that are or may become 
members of the undersigned are bound by and entitled 
to the benefits of said Agreement. The undersigned 
Association warrants that it is authorized to repre- 
sent all of its members in collective bargaining and 
to bind said members to said Agreement in the man- 
ner herein provided. 


Dato eis a eth 





ASSOCIATION 


President 


Secretary 
ACCEPTED: 
CENTRAL CaALIFoRNIA CHAPTER 
THE ASSOCIATED GENERAL Con- 
TRACTORS or America, Inc, 


1 25 pe 
Bruce McKenzie 
Secretary-Manager”’ 

Associations which execute these authorizations and 
other associations which customarily operate under the 
Master Agreements are referred to as ‘‘signatory associ- 
ations.’’ 


C. The Labor Agreements covering the Specialty Trades. 


The AGC Chapters, in conjunction with the Piledriving 
Contractors Association, customarily and regularly nego- 
tiate a Master Labor Agreement covering piledrivermen 
with Piledrivers, Bridge, Wharf and Dock Builders Local 
Union No. 34 and the United Brotherhood of Carpenters 
and Joiners of America. The Agreement covers the 46- 
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County area, which is a part of the territory under the 
jurisdiction of Piledrivers Local Union No. 34. 

The AGC Chapters have also, in recent years, custom- 
arily participated with other employer associations in the 
negotiation of Master Labor Agreements covering iron- 
workers and pipefitters, since AGC members employ these 
trades directly. The members of the other Specialty 
Trades, however, such as plumbers, electricians, plasterers, 
painters and bricklayers, are chiefly employed by specialty 
contractors, and the collective bargaining agreements 
which fix the wages and other terms of employment appli- 
cable to these trades in each county or multi-county area 
are customarily negotiated by the local specialty contrac- 
tors association in the area and the local A. F. of L. Union 
having jurisdiction over the trade in the area. 


IV. Provisions oF THE Basic Trapes MAsTER 
Lasor AGREEMENTS. 


While each of the Master Labor Agreements with the 
Basic Trades contains provisions which are peculiar to 
the trade covered, many of their basic provisions are iden- 
tical or substantially identical. 

Bach of the Agreements, other than the Carpenters 
Agreements, provides expressly that the work covered by 
the Agreement is such work as falls within the ‘‘presently 
recognized’’ or ‘‘recognized’’ jurisdiction of the Union. 
Various provisions of the Carpenters Agreements make 
clear that the Agreements apply only to employees per- 
forming ‘‘carpenters’ work’’ or ‘‘work coming within the 
recognized jurisdiction of the Union.’’ 

As already noted, each Agreement, other than the Car- 
penters Agreements, covers the 46 Northern Counties of 
California. The Bay Area Carpenters Agreement covers 
the counties of San Francisco, San Mateo, Marin and Ala- 
meda, and the 42 County Carpenters Agreement covers 
the remaining counties in the 46 County area. 

Each of the Agreements, other than the Bay Area Car- 
penters Agreement, provides that the AGC Chapters and 
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the individual employers covered by the Agreement recog- 
nize the Union ‘‘as the collective bargaining representa- 
tive for the employees in the area aforementioned covering 
the jurisdiction of the Union”’ or ‘‘the jurisdiction of the 
Local Unions affiliated with the Union.’’ 

Each of the Agreements provides that in the hiring of 
employees covered by the Agreement the individual em- 
ployers covered by the Agreement shall give preference to 
persons who have been employed in Northern California 
on any work covered by previous Agreements between the 
parties covering the same classifications or any of them. 

In addition to this hiring provision, each of the Car- 
penters Agreements provides for a union shop to become 
effective upon certification of the Union by the National 
Labor Relations Board as the collective bargaining agent 
of the employees covered by the Agreement and compli- 
ance by the Union with the requirements of Section 8(a) 
(3) of the National Labor Relations Act, as amended. 
The Cement Masons, Laborers, and Teamsters Agree- 
ments each provide that if and when a union security 
clause can lawfully be written into the Agreement, the 
parties will then promptly enter into negotiations concern- 
ing hiring and union security. The Operating- Engineers 
Agreement contains a union shop clause which ‘‘shall be 
enforceable to the extent permitted by law.”’’ 

Each of the Agreements provides that all jurisdictional 
disputes between the Union signatory to the Agreement 
and any other Union affiliated with the American Federa- 
tion of Labor shall be determined in the manner and by 
the procedure established by the Building and Construc- 
tion Trades Department of the American Federation of 
Labor, which determination shall be binding upon and 
accepted by the parties to the Agreement. Most of the 
Agreements couple an express no-strike clause with this 
provision. 

Each of the Agreements provides for the establishment 
of a Board of Adjustment to hear and determine most 
other disputes arising under the Agreement, with arbi- 
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tration as the final resort in the event of a deadlock. An 
express no-strike clause is coupled with each of these 
grievance clauses, and in addition most of the Agreements 
contain a provision that during the period when the Agree- 
ment is in force and effect, the Union will not authorize 
any strike, slow-down or stoppage of work in any dispute, 
complaint or grievance arising under the terms and condi- 
tions of the Agreement, except such disputes, complaints 
or grievances as arise out of the failure or refusal of any 
individual employer to comply with the provisions of the 
hiring clause. 

Each of the Agreements contains provisions establish- 
ing hourly wage rates for various classifications of em- 
ployees, defining the work week and work day, fixing the 
overtime rate or rates, prescribing special rates applicable 
to shift work, providing payment for show-up or reporting 
time and naming the recognized holidays. Most of the 
Agreements also contain provisions prohibiting the dis- 
charge of employees without just cause, requiring that 
employees be paid their wages in full each week, prohibit- 
ing the discharge of employees for refusing to cross 
authorized picket lines, prohibiting rules, customs or prac- 
tices which limit production or increase the time required 
to do any work and requiring the Union or Local Unions 
to cooperate with the individual employer’s safety meas- 
ures. 

Bach of the Agreements provides for contributions by 
the individual employers of 10 cents for each hour worked 
under the Agreement to a Health and Welfare Fund estab- 
lished for the benefit of the employees covered by the 
Agreement. 

The two Carpenters Agreements provide for contribu- 
tions to a single Fund, the Carpenters Health and Wel- 
fare Trust Fund for California, which revealed a total of 
$6,172,901.46 in contributions during the period from 
Marchi 1, 1953 to February 28, 1955, and provided insur- 
ance coverage for an average of 18,730 carpenters and 
their dependents during this period. A copy of the Mas- 
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ter Trust Agreement dated March 4, 1953, establishing this 
Fund is in evidence as AGC Exhibit 1. 

The two Laborers Agreements provide for contributions 
to the Laborers Health and Welfare Trust Fund for 
Northern California, which received a total of $4,390,378.97 
in contributions during the period from June 1, 1953, to 
May 31, 1955, and provided insurance coverage for an 
average of 14,500 laborers and their dependents during 
this period. A copy of the Master Trust Agreement dated 
March 4, 1953, establishing this Fund is in evidence as 
AGC Exhibit 2. 

The Cement Masons Agreement provides for contribu- 
tions to the Cement Masons Health and Welfare Trust 
Fund for Northern California, which received a total of 
$457,101.48 in contributions during the period from June 1, 
1953, to May 31, 1955, and provided insurance coverage 
for an average of 1810 cement masons and their de- 
pendents during this period. 

The Teamsters Agreement provides for contributions 
to the Construction Teamsters Health and Welfare Trust 
Fund for Northern California, which received a total of 
$748,778.04 in contributions during the period from May 1, 
1953, to April 30, 1955, and provided insurance coverage 
for an average of 2591 teamsters and their dependents 
during this period. 

The Operating Engineers Agreement provides for pay- 
ments to the Operating Engineers Health and Welfare 
Trust Fund for Northern California, which received a 
total of $1,542,558.78 in contributions during the period 
from May 1, 1953 to April 30, 1955, and provided insur- 
ance coverage for an average of 4,154 operating engineers 
and their dependents during this period. A copy of the 
Master Trust Agreement dated July 14, 1953, establishing 
this Fund is in evidence as Respondent Union’s Exhibit 1. 

Finally, each of the Agreements contains a Subcon- 
tractors Clause, which has been a part of Basic Trade 
Master Agreements in the 46-County area since 1941. 
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Section XIV of the Bay Area Carpenters Agreement 
provides as follows: 


'**Contracting, Subcontractors Covered. 


‘No work will be let by piece, contract or lump sum 
direct with Journeymen or Apprentices for labor 
services and Carpenter work. Work will be done 
by the General Contractor or Builder direct with 
Carpenters except that the installation of hardwood 
flooring, shingles, acoustical tile and interior gypsum 
board may continue to be done by subcontractors pro- 
viding the subcontractor furnishes all the material, 
equipment and labor and compensates the Carpenters 
on a straight per diem basis. Any subcontractor per- 
forming work under the jurisdiction of this Agree- 
ment must furnish all material and equipment for the 
installation thereof (except carpenters tools—see Sec- 
tion XV), and must compensate carpenters at not less 
than the basic wage rates specified in this Agreement. 
The terms and conditions of this Agreement insofar 
as it affects the individual employer shall apply to 
any subcontractor under the control of or working 
under contract with such employer upon work covered 
by this Agreement and said subcontractor with respect 
to such work, shall be considered as the individual 
employer.’’ 


Section I(D) of the 42-County Carpenters Agreement 
provides as follows: 


‘¢Subcontractors Covered: 


The terms and conditions of this Agreement insofar 
as it affects the individual employer shall apply to 
any subcontractor under the control of or working 
under contract with the individual employers upon 
work covered by this Agreement and said subcon- 
tractor, with respect to such work, shall be considered 
as the individual employer. Any subcontractor per- 
forming work under the jurisdiction of this Agreement 
must furnish all material and equipment for the in- 
stallation thereof (except carpenters tools) and must 
compensate carpenters at not less than the basic 
wage rates specified in this Agreement.’’ 
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Section I(C) of the Cement Masons Agreement provides 
as follows: 


‘Subcontractors Covered 


The terms and conditions of this Agreement insofar 
as it affects the Contractors shall apply to any sub- 
contractor under the control of or working under 
contract with the Contractors upon work covered by 
this Agreement, and said subcontractor, with respect 
to such work, shall be considered as the Contractor.’’ 


Section 11 of the Laborers Agreement, Section 3 of the 
Laborers Tunnel Agreement and Section 12 of the Team- 
sters Agreement provide as follows: 





‘‘Application to Subcontractors. 

The terms and conditions of this Agreement insofar 
as it affects Employer and the individual employer 
shall apply to any subcontractor under the control 
of, or working under contract with such employer on 
any work covered by this Agreement, and said sub- 
contractor with respect to such work shall be con- 
sidered as an individual employer covered hereby.’’ 


Section 12 of the Operating Engineers Agreement pro- 
vides as follows: 


“‘Section 12—Application to Subcontractors. 

The terms and conditions of this agreement insofar 
as it affects Employer and the individual employer 
shall apply equally to any sub-contractor under the 
control of, or working under contract with such em- 
ployer on any work covered by this agreement, and 
said sub-contractor with respect to such work shall 
be considered the same as an individual employer 
covered hereby. 

That if an individual employer shall sub-contract 
work as herein defined, provision shall be made in 
such subcontract for the observance by said subcon- 
tractor of the terms of this agreement. 

A sub-contractor is defined as any person, other 
than an employee covered by this agreement, firm or 
corporation who agrees, orally or in writing, to per- 
form for or on behalf of an individual employer any 
part or portion of the work covered by this agree- 
ment.”’ 
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V. History or CoLiectTIvE BarcaIntinc ReLatTions BETWEEN 
AGC CHApTEerRs AND OPERATING ENGINEERS Loca UNION 
No. 3. 


A. Generally. 


The collective bargaining relationship between Northern 
California Chapter AGC and Operating Engineers Local 
Union No. 3 started prior to the entry of the United States 
into World War II. 

Between July 1, 1941, and June 30, 1943, a Master Agree- 
ment dated July 1, 1941, was in effect between the Northern 
California Contractors Association, which was a fictitious 
name under which Northern California Chapter AGC then 
signed its Labor Agreements, as Employer, and Operating 
Engineers Local Union No. 3 and the International Broth- 
erhood’ of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, as Unions, covering the work of op- 
erating engineers and teamsters on building and construc- 
tion projects in the 46-County area. 

Under date of May 3, 1945, a separate Master Agree- 
ment between the Northern California Contractors Asso- 
ciation and Operating Engineers Local Union No. 3 cov- 
ering the 46-County area became effective for the period 
from May 3, 1945, to May 31, 1946. Under date of June 
13, 1945, Central California Chapter AGC entered into 
an identical Master Agreement with Local Union No. 3, to 
be effective for the same period as the Agreement with 
the Northern California Contractors Association. 

Under date of June 7, 1946, the two AGC Chapters 
acting jointly entered into a single renewed Master Agree- 
ment with Operating Engineers Local Union No. 3 effective 
for the! period from May 1, 1946, until April 30, 1947. 

Under date of May 29, 1947, the two AGC Chapters 
entered into a renewed Master Agreement with Local 
Union No. 3 effective for the period from May 1, 1947, 
to April 30, 1948. Thereafter the Master Agreement was 
renewed periodically under date of May 28, 1948, for the 
period from May 28, 1948, to April 30, 1949; under date 
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of July 15, 1949, for the period from July 15, 1949, to 
April 30, 1951; under date of May 10, 1951, for the period 
from May 1, 1951, to April 30, 1952; and under date of 
June 1, 1952, for the period from May 1, 1952, to April 
30, 1955, subject to annual reopenings on wages only. The 
Master Agreement of June 1, 1952, was modified pursuant 
to the annual wage reopenings by memorandums of agree- 
ment dated July 16, 1953, and May 6, 1954. 

The current Master Agreement between the AGC Chap- 
ters and Operating Engineers Local Union No. 3 was 
executed on June 15, 1955, to be effective for the period 
from May 1, 1955, to April 30, 1957, without intervening 
reopening on any subject. A copy of this Agreement 
is in evidence as General Counsel’s Exhibit 9A. 

The following associations executed authorizations to 
Central California Chapter AGC making them signatory 
to the Master Agreement dated June 1, 1952: 


Associated General Contractors of Santa Clara County 
(now Santa Clara County Contractors and Home- 
builders Association) ; 

eeeociated Home Builders of the Greater East Bay, 
nec. ; 

Associated Home Builders for Northern California, 
Ine. (now Associated Home Builders, Inc.) ; 

General Contractors Association of Contra Costa 
County; 

General Building Contractors Association of San 
Francisco; 

General Contractors Association of Sacramento, Inc.; 

General Contractors Association of Stanislaus County; 

Monterey Peninsula Builders Exchange—General Con- 
tractors Division; 

Northern Sacramento Valley Contractors Association, 


nC. ; 
Redwood District Contractors Association, Inc.; 
Solano Builders Exchange. 


The authorization signed by each of these Associations 
was in the following form: 














300 


‘‘July 18, 1952 


TO: CentraL Catirornia CuHaprer, A. G. C., 850 Bat- 
tery Street, San Francisco 11, California 


Gentlemen: 


The undersigned Association has read your North- 
ern California Agreement with the InrTernationaL 
Union oF Operatinc ENncinEErs, Loca Union No. 3, 
covering the 46 Counties of Northern California, dated 
June 1, 1952 and hereby endorses same, including the 
wages and working conditions set forth. This will 
authorize you to publish the name of the undersigned 
as a party to said Agreement. 


Dates 1952 


President 


Secretary 


Accepted : 


CENTRAL CALIFORNIA CHAPTER, 
THE ASSOCIATED GENERAL CONTRACTORS 
or Amezrica, Inc. 


9? 


17 ee 


The Master Agreement dated June 15, 1955, has been 
transmitted by Central California Chapter AGC to such 
of the above-listed associations as continue to be in exis- 
tence, and to date the following associations have executed 
authorizations in the form set out at page 12 above: 


Piledriving Contractors Association 

General Contractors Associations of Contra Costa 
County, Inc. 

General Contractors Association of Sacramento, Inc. 

General Building Contractors Association of San 
Francisco 
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B. Collective Bargaining Relations with Regard to the 
Subcontractors Clause. 


The AGC-Operating Engineers-Teamsters Master Agree- 
ment dated July 1, 1941, contained the following Section 
No. 11: 


‘‘Application to Sub-Contractors 


The terms and conditions of this Agreement insofar 
as it affects Employer shall apply to any subcontractor 
under the control of, or working under contract with 
Employer upon work covered by this Agreement, and 
said subcontractor with respect to such work shall be 
considered as an Employer.’’ 


The Agreement, in Section No. 1(a), defined the term 
‘‘Employer’’ as used in the Agreement as including the 
individual AGC members listed in Exhibit A to the Agree- 
ment and any other persons, firms or corporations listed 
on such exhibit. 

The above-quoted provisions were carried over un- 
changed as Section No. 11 of the Master Agreement dated 
May 3, 1945, and remained unchanged as Section No. 11 
of the Master Agreements dated June 7, 1946, and May 
29, 1947. 

In the Master Agreement of May 28, 1948, the Sub- 
contractors Clause became Section No. 12 and was revised 
to read as follows: 


““Section No. 12—Application to Subcontractors 

The terms and conditions of this agreement insofar 
as it affects Employer and the individual employer 
shall apply to any sub-contractor under the control of, 
or working under contract with such employer on any 
work covered by this agreement, and said subcon- 
tractor with respect to such work shall be considered 
as an individual employer covered hereby.”’ 


Thereafter the Clause continued unchanged through 
succeeding Master Agreements until the Master Agree- 
ment of June 15, 1955, when the Clause was revised to 
its present form. 














C. Collective Bargaining Relations with Regard to the 
Hiring and Union-Security Clauses. 


The AGC-Operating Engineers-Teamsters Master Agree- 
ment dated July 1, 1941, contained the following Section 
No. 2(b): : 


‘*(b) Engineers Employment Clearance 


Employer shall employ in the performance of work 
within the jurisdiction of the International Union of 
Operating Engineers Local No. 3 only members in 
good standing or properly cleared by said Union. 

When a shortage of craftsmen exists, and they 
cannot be supplied by the Union, the Union will co- 
operate with Employer in the employment of local 
craftsmen who are, or may be, satisfactory to Em- 
ployer; provided, that such craftsmen so desired shall 
be| properly cleared through the Union as above in- 
dicated, prior to employment.”’ 


The above-quoted provisions were carried over un- 
changed as Section No. 2 of the Master Agreement dated 
May 3, 1945, and remained unchanged as a part of sub- 
sequent Master Agreements until the Master Agreement 
dated May 28, 1948. 

Prior to the negotiation of the Master Agreements with 
the Basic Trades in 1948 the Joint Labor Policy Com- 
mittee of the AGC Chapters considered the effect that the 
provisions of the Labor Management Relations Act of 1947 
should have on such negotiations, and at a meeting on 
February 19, 1948, directed that the then Chairman of 
the Committee, John F. O’Connell, and the Chapters’ 
legal counsel, Gardiner Johnson, go to Washington, D. C., 
and confer with Robert Denham, then General Counsel 
for the National Labor Relations Board, concerning the 
union-security and other problems raised by the Act. 
Messrs, O’Connell and Johnson went to Washington, D. C., 
pursuant to these directions and conferred with Mr. Den- 
ham and representatives of various International Basic 
Trades Unions during the period from March 8 to 12, 
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1948. They discussed specifically with Mr. Denham the 
possibilities of conducting representation and union-se- 
curity elections in the building trades in Northern Cali- 
fornia, and they were advised by Mr. Denham that after 
his office had completed an election in the State of Michi- 
gan they would probably come to Northern California and 
conduct an election in this area. 

Upon their return to San Francisco Messrs. O’Connell 
and Johnson reported on these conferences with Mr. Den- 
ham at a meeting of employer representatives held in San 
Francisco on March 18, 1948. Thereafter, another meeting 
of employer representatives, including representatives of 
signatory associations and of specialty contractor asso- 
ciations, was called by the AGC Chapters and was held in 
San Francisco on March 24, 1948. At this meeting the 
following resolution was presented and adopted: 


‘<Be it resolved that the organizations and employers 
represented, a list of which is appended hereto, do 
hereby approve as a policy the program of having 
union security elections for the construction industry 
under the Labor Management Relations Act of 1947, 
conducted by the National Labor Relations Board 
throughout the Northern California area, simultane- 
ously on an industry-wide basis for all employers and 
all employees, at the earliest possible date, and that 
all such organizations and employers agree to co- 
operate with the Board staff in the conduct of such 
elections, so as to minimize the duration of the pay- 
roll period involved and to eliminate all possible dupli- 
cation and effort on the part of both employers and 
employees.’’ 


The elections called for by this resolution were never 
held and to this date neither a union-security election nor 
a representation election has been held in any bargaining 
unit covered by a Master Labor Agreement negotiated 
by the AGC Chapters. 

Section No. 3(a) of the Master Agreement dated May 
28, 1948, provided as follows: 
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‘‘Section No. 3—Employment and Discharge 


(a) Hiring 


In the hiring of employees covered by this agree- 
ment, preference shall be given by the Employer and 
the individual employers covered hereby to persons 
who have been employed in Northern California be- 
tween May 1, 1947 and May 31, 1948 on any work 
covered by the AGC Master Agreement dated May 29, 
1947 by any individual employer covered by this 
Agreement. 

Whenever any individual employer needs men, he 
shall post a written notice on his job bulletin board 
and shall notify the Union at the same time, which 
notice shall be given at least forty-eight (48) hours 
before the men are needed on the job, whenever pos- 
sible. For the purposes of this paragraph it shall 
be! sufficient that such notice be given to the Union 
office in the area in which the job is located. Upon 
such notice being given, the Union agrees that it will 
furnish an adequate supply of competent employees if 
they are available. 

The Collective Bargaining Representatives agree 
that, if and when a union security clause can lawfully 
be! written into this agreement, they will then promptly 
enter into negotiations concerning hiring and union 
security clauses. If and when hiring and/or union 
security clauses are written into this agreement pur- 
suant to such negotiations, then this section shall forth- 
with become inoperative.’’ 


Thereafter, the Hiring and Union-Security Clause re- 
mained unchanged, except for the regular addition of ref- 
erences to succeeding Master Agreements, until the Master 
Agreement of June 15, 1955, when the clause was revised 
to its present form. 

The revisions of the Subcontractors Clause and the Hir- 
ing and Union-Security Clause constituted major demands 
of the Union in the negotiations leading up to the signing 
of the Master Agreement dated June 15, 1955, which were 
firmly resisted by the AGC Chapters. 

The negotiating committees reached an impasse on the 
issue of the Hiring and Union-Security Clause on June 2, 
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1955. Asa result of this impasse the Union requested that 
its attorney, P. H. McCarthy, Jr., be permitted to present 
the Union’s position on the issue to the Boards of Direc- 
tors of the two AGC Chapters. 

This presentation was made at a joint meeting of the 
Boards of Directors held at the Sheraton-Palace Hotel in 
San Francisco on June 9, 1955. The substance of the 
presentation was set forth in a letter from the Union to 
the Boards of Directors dated June 9, 1955, a copy of 
which is in evidence as AGC Exhibit 3. 

The answer of the AGC Chapters was handed in writing 
to the Union at a negotiating meeting on June 10, 1955. 
A copy of this answer is in evidence as AGC Exhibit 4. 

The parties reached a further impasse at this meeting 
over the terms of the indemnity to be provided by the 
Union, and the representatives of the Union left the nego- 
tiating session. Before they left, however, Victor S. Swan- 
son, Local Union Manager and spokesman for the Union, 
read the following statement to the employer representa- 
tives : 

‘‘June 10, 1955 


Unless the Committee agrees to include a union- 
shop clause in the Master Agreement, specifically the 
last paragraph of the Union’s proposed Section 3(a), 
or its equivalent, then there is in the opinion of the 
Union nothing to be gained by further negotiations. 
There is no section of a collective bargaining agree- 
ment of more importance than a union-security clause, 
and if agreement cannot be reached on that, further 
negotiations are a waste of time.”’ 


June 10, 1955, was a Friday. On the following Monday, 
June 13, 1955, the Union began to present to individual 
AGC members for signature an agreement, termed a 
‘‘Strike Insurance Agreement,’’ which set forth the terms 
of the modifications of the Master Agreement which were 
then being demanded by the Union. Operating engineers 
were withdrawn from the employment of individual AGC 
members who refused to sign the Strike Insurance Agree- 
ment. 
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A further negotiating meeting between representatives 
of the AGC Chapters and the Union was arranged by the 
Federal Mediation and Conciliation Service for Tuesday 
night, June 14, 1955, and on June 15, 1955, a memorandum 
was signed fixing the terms of the Master Agreement 
which bears that date. 


D. Collective Bargaining Relations with Regard to Field 
Survey Work. 


Since at least 1948 Operating Engineers Local Union 
No. 3 has claimed to be the collective bargining representa- 
tive of men employed by general contractors to perform 
field survey work on construction projects in the 46-County 
area. 

In 1948 the Union filed a petition with the National 
Labor Relations Board, Twentieth Region, in Case No. 
20-RC-88, seeking certification as the collective bargaining 
representative of all rodmen, instrumentmen and chiefs of 
party employed by Stone & Webster Engineering Corpo- 
ration on its construction job for the Pacific Gas & Elec- 
tric Company at Station P, San Francisco. At the time 
this petition was filed Stone & Webster was not a member 
of either of the AGC Chapters, but it claimed to operate 
under the AGC Master Labor Agreements and it became a 
regular member of Northern California Chapter AGC in 
1948 during the pendency of the certification proceeding. 
The proceeding was ultimately dismissed by the Board by 
an order dated November 8, 1949. 

On December 3, 1948, the Union filed a petition with the 
National Labor Relations Board, Twentieth Region, in 
Case No. 20-RC-445, seeking certification as the collective 
bargaining representative for ‘‘technical engineers (i.e. 
chief of party, instrumentmen, and rodmen) within the 
classifications covered thereby’? employed by regular 
members of the AGC Chapters in the 46-County area. 
This proceeding also aborted, and the petition was with- 
drawn by the Union. 
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Thereafter, the Union continued to make demands for 
recognition as the collective bargaining representative of 
technical engineers employed by individual members of 
the AGC Chapters, and picketed several projects in sup- 
port of these demands. 

In the negotiations which preceded the signing of the 
Master Labor Agreement dated May 10, 1951, the Union 
demanded that the Agreement cover field survey work 
and the technical engineering classifications, and threat- 
ened to strike in support of this demand. In the face of 
this threat each Chapter wired each of its regular members 
on May 3, 1951, as follows: 


**Your Labor Committee has not reached any agree- 
ment with Local 3 Operating Engineers. Union broke 
off negotiations because Employers would not agree 
to include technical engineer classifications such as 
inspectors, grade setters, instrumentmen, chainmen 
and chiefs of party in Operating Engineer Agreement. 
These classifications never before included in Agree- 
ment and our membership overwhelmingly opposed 
to including them. Some Chapter members have been 
asked by Operating Engineers to sign individual 
agreements with the Union in violation of Union’s 
obligation to bargaining collectively with Associated 
General Contractors as representative of all Employer 
members. As a member of Associated General Con- 
tractors you are notified as follows: 


(1) Refuse to sign any such individual agreement or 
put any new wage rates or working conditions 
into effect for Operating Engineers. 


If approached, notify Operating Engineers that 
Associated General Contractors is your author- 
ized collective bargaining representative and that 
you will be governed by the advice and actions of 
such representative. 


Notify your Chapter office by telephone or wire 
immediately of any approach by Operating Engi- 
neers for individual agreement or any strike ac- 
tion taken or threatened against you by Union 
for any reason whatever. 
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(4) Take same action if any other Union making simi- 
lar demands on you. 


Your Committee is fully prepared to meet and con- 
tinue negotiations with Operating Engineers or any 
other Union. You will be kept officially advised of 
further developments.’’ 


The Union took strike action against many AGC mem- 
bers and on May 4, 1951, each Chapter wired each of its 
regular members as follows: 


**Many AGC members jobs have been struck by 
Operating Engineers because of the Unions insistence 
that Technical Engineer classifications be included in 
new Agreement. Directors of Northern California 
and Central California Chapters jointly request all 
Chapter members to take position that strike against 
one member is strike against all. You are requested 
to see to it that while Operating Engineers continue 
strike against AGC jobs no members of their Union 
are provided work on any AGC jobs. Where possible 
keep all men from other Unions at work. Will advise 
you promptly if strike ends. Our Joint Labor Com- 
mittee offered Operating Engineers full ten per cent 
wage increase authorized by Federal Government for 
all present classifications. The Union rejected this 
offer. Advise any Operating Engineers you lay off 
that demand of their Union for inclusion of technical 
engineers is the only reason for strike. Agreement 
reached with teamsters today increasing present 
classifications ten per cent effective May first.’’ 


The Union then receded from its demand and on May 5, 
1951, each Chapter wired each of its regular members as 
follows: 


“‘Operating Engineers have yielded on their de- 
mand for coverage of Technical Engineer classifica- 
tions. Union is ordering men to return to work Mon- 
day, May seventh, at existing wage rates and condi- 
tions while final negotiations proceed. Probable an 
agreement will be reached by Wednesday night. Antic- 
ipate ten per cent wage increase effective as of May 
first. Will advise you.’’ 
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The operating engineers returned to work on May 7, 
1951, and the Master Agreement dated May 10, 1951, did 
not cover field survey work. 

The Union renewed its demand concerning technical 
engineers and field survey work in the negotiations which 
preceded the Master Labor Agreement dated June 1, 1952, 
and after receiving satisfactory proof that the Union had 
been named by a majority of the technical engineers em- 
ployed in field survey work by AGC members in the 46- 
County area as their collective bargaining representative, 
the AGC Chapters agreed to the inclusion in the Agree- 
ment of the classifications of chief of party, instrument- 
man, head chainman, rodman, grade setter (not guinea 
chaser) and rear chainman, and of the following: 


““Special Conditions as Applied to Field Survey 
Work 


The classifications herein referred to shall apply 
only to contractor’s employees regularly employed in 
field survey work, excluding individual employer, ex- 
ecutive, administrative or supervisory personnel, pro- 
fessional or office engineering personnel, draftsmen, 
estimators, timekeepers, messenger boys, guards, cler- 
ical help or field office help, and excluding the use of 
survey instruments normally used by any other em- 
ployees in the performance of their duties. 

Field survey work shall be that work performed by 
employees in the classifications herein referred to in 
connection with the establishment of control points 
governing construction operations, when performed 
by the employer on any type of home, office or com- 
mercial building construction. On all other types of 
heavy, highway and engineering construction, when 
employer is required by contracting authority to fur- 
nish own field survey service or when employer at his 
own discretion hires employees to perform field sur- 
vey work, then in such instances, such work shall come 
within the classifications herein mentioned. 

For any field survey work beyond the direct control 
of the employer, the referred to classifications and 
conditions shall not apply. 
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The Union will cooperate with the employer in the 
placing of student engineering trainees, so long as it 
does not materially effect the normal employment of 
regular employees. 

This agreement does not cover inspectors.’ 


Shortly after the Master Agreement dated June 1, 1952, 
was signed a dispute arose between the AGC Chapters and 
the Union as to the meaning of the term ‘‘control point”’ 
and other terms as used in the ‘‘Special Conditions as 
Applied to Field Survey Work.” 

A Board of Adjustment was set up pursuant to Section 
10 of the Master Agreement to settle this dispute, and on 
May 13, 1953, the Board adopted a resolution defining the 
disputed terms as follows: 


‘Now, THEREFORE, Be Ir RESoLvED: 
I 


That the meaning of ‘control points governing con- 
struction operations’ shall be such vertical and hori- 
zontal controls as must be established before construc- 
tion work can get under way on each single dwelling 
including dormitory, office building, commercial build- 
ing including warehouse, et cetera, but excluding 
dams, bridges, piers, powerhouses, factories, et cetera, 
falling under the heading of heavy construction. 

Measurements and levels established by craftsmen 
in the layout of their work within or immediately ad- 
jacent to the boundaries of such included structures 
shall not be considered control points as used in the 
Agreement nor shall such lines and grades as the 
foreman-craftsman or the superintendent is required 
to establish incidental to performing his normal duty 
of supervising the work. 

Lines and grades necessary for the correlation and 
location of two or more adjacent structures shall be 
considered control points under this Agreement. 


i 


Excluded from the provisions of the Agreement 
shall be the individual employer, executive, adminis- 
trative or supervisory personnel, draftsmen, estima- 
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tors, timekeepers, messenger boys, guards, clerical 
help and field office help as well as craftsmen and 
foremen-craftsmen when and if incidental to perform- 
ing their normal duties they occasionally use survey- 
ors’ tools and instruments. They are not excluded if 
they normally and continually (regularly) do survey 
and layout work.’’ 


A complete copy of the resolution is in evidence as Gen- 
eral Counsel’s Exhibit 22. 

In the Master Agreement dated June 15, 1955, the classi- 
fication of ‘‘Soil Tester’? was added to the technical engi- 
neering classifications covered by the Agreement, and the 
‘‘Special Conditions as Applied to Field Survey Work’’ 
were incorporated into Section 19 of the Agreement, Wage 
Seales, as a footnote reading as follows: 





‘c* * * The classifications herein referred to shall 
apply only to employees covered hereby, regularly em- 
ployed in field survey work, excluding individual em- 
ployer, executive, administrative or supervisory per- 
sonnel, professional or office engineering personnel, 
draftsmen, estimators, timekeepers, messenger boys, 
guards, clerical help or field office help, and excluding 
the use of survey instruments normally used by any 
other employees in the performance of their duties. 

Field survey work shall be that work performed by 
such employees in connection with the establishment 
of control points governing construction operations, 
when performed by the employer on any type of home, 
office or commercial building construction. On all 
other types of heavy, highway and engineering con- 
struction, when employer is required by contracting 
authority to furnish own field survey service or when 
employer at his own discretion hires employees to 
perform field survey work, then in such instances, 
such work shall come within the classifications herein 
mentioned. 

For any field survey work beyond the direct control 
of the employer, the referred to classifications and 
conditions shall not apply. 

The Union will cooperate with the Employer in the 
placing of student engineering trainees, so long as it 








does not materially affect the normal employment of 
regular employees. 
This Agreement does not cover inspectors.”’ 


Vi. Extent anp Nature oF Business ReELations BETWEEN 
GENERAL CONTRACTORS AND SPECIALTY CONTRACTORS. 


A. Generally. 


As already stated, general contractors and builders in 
the 46-County area customarily subcontract a substantial 
portion of the construction work for which they are re- 
sponsible to specialty contractors. This long-established 
practice of subcontracting is a fundamental characteristic 
of the building and construction industry, and its continu- 
ance is essential to the efficient and economical perform- 
ance of building and construction work. 

Section 7056 of the California Business and Professions 
Code defines a general engineering contractor as follows: 


‘A general engineering contractor is a contractor 
whose principal contracting business is in connection 
with fixed works requiring specialized engineering 
knowledge and skill, including the following divisions 
or subjects; irrigation, drainage, water power, water 
supply, flood control, inland waterways, harbors, 
docks and wharves, shipyards and ports, dams and 
hydroelectric projects, levees, river control and recla- 
mation works, railroads, highways, streets and roads, 
tunnels, airports, and airways, sewers and sewage 
disposal plants and systems, waste reduction plants, 
bridges, overpasses, underpasses and other similar 
works, pipelines and other systems for the trans- 
mission of petroleum and other liquid or gaseous sub- 
stances, parks, playgrounds and other recreational 
works, refineries, chemical plants and similar indus- 
trial plants requiring specialized engineering knowl- 
edge and skill, powerhouses, power plants and other 
utility plants and installations, mines and metallurgi- 
cal plants, land leveling and earth-moving projects, 
excavating, grading, trenching, paving and surfacing 
work and cement and concrete works in connection 
with the above mentioned fixed works.”’ 
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Section 7057 of the same Code defines a general building 
contractor as follows: 


‘“‘A general building contractor is a contractor 
whose principal contracting business is in connection 
with any structure built, being built, or to be built, 
for the support, shelter and enclosure of persons, 
animals, chattels or movable property of any kind, 
requiring in its construction the use of more than two 
unrelated building trades or crafts, or to do or super- 
intend the whole or any part thereof.’ 


It would be uneconomical, if not impossible, for a gen- 
eral engineering contractor or a general building contractor 
to assemble and maintain the specialized equipment and 
the specialized personnel needed to perform every phase 
of each one of the varied projects he is licensed to con- 
struct. For most of such contractors, the type of project 
to be performed is not a planned certainty, but is de- 
pendent upon the contractor’s success in bidding against 
competitors. If the contractor is the successful bidder, 
he frequently finds it necessary to convert his organization 
in a matter of days from one engaged in the construction 
of one type of project, such as a highway or a dam, to one 
engaged in the construction of an entirely different type 
of project, such as a sewage treatment plant. He could 
not economically be prepared to depend upon his own 
equipment and employees entirely in making this transi- 
tion, and in practice he never is. He relies upon specialty 
contractors to perform such specialized portions of the 
work as plumbing, plastering, heating and ventilating, 
masonry, glazing, electrical work, roofing and floor-laying. 

In contradistinction to the general engineering con- 
tractor and the general building contractor, the specialty 
contractor is licensed under the State law to perform a 
single specialized phase of building and construction work. 
Under the rules and regulations of the Contractors’ State 
License Board, there are presently 31 of these phases or 
classifications. The specialty contractor purchases and 
maintains the equipment needed for the performance of 
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his specialty and assembles and retains the skilled crafts- 
men required by the specialty. With this specialized 
equipment and personnel he is able to perform his specialty 
much more economically than could the general contractor 
with his own equipment and forces, and by accepting sub- 
contracts from many general contractors and builders he 
is able to make efficient use of his equipment and personnel. 
He is also enabled thereby to provide steady work for 
the skilled craftsmen required to perform his specialty, 
and consequently to assemble and retain better workmen 
than could be procured by a general contractor. 

The specialty contractor customarily performs his spe- 
cialty under a subcontract with the general contractor or 
builder which makes him an independent contractor rather 
than an employee. Under Federal and State law, however, 
the general contractor is required on public projects to 
assume responsibility for certain of the employment pol- 
icies and other activities of his subcontractors, including 
the payment of prevailing wages, the maintenance of the 
eight hour day, the non-employment of aliens and the 
maintenance of non-discriminatory employment practices. 
These statutes are supplemented by requirements of ad- 
ministrative rules and regulations, contracts and specifi- 
cations which place responsibility for the entire project 
upon the general contractor and require him to incorporate 
various specified provisions in his subcontracts for work 
on the project. 

As stated above, the specialty contractor customarily 
operates in the 46-County area under collective bargaining 
agreements covering the trade of his specialty (plumbing, 
electrical work, sheet metal work) which have been ne- 
gotiated by the local specialty contractor associations and 
the local A. F. of L. Unions representing the specialty 
trade. On occasion, however, it becomes necessary for 
him to employ members of the Basic Trades to perform 
work incidental or supplemental to his specialty. In addi- 
tion, there are certain specialty contractors, such as Ce- 
ment and Concrete Contractors, Excavating, Grading, 
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Trenching, Paving and Surfacing Contractors and Land- 
scaping Contractors, whose work falls entirely or in sub- 
stantial part within the recognized jurisdiction of the 
unions representing the Basic Trades, and there are certain 
general contractors, particularly those who have tended 
to specialize in grading and paving or in piledriving, who 
perform a substantial part of their work under subcon- 
tract from other general contractors or from builders. 
When any of this work within the recognized jurisdiction 
of the Basic Trades is performed by a subcontractor on 
a project let to a regular member of one of the AGC 
Chapters or a member of one of the signatory associations, 
the work becomes subject to the Subcontractors Clause or 
Clauses of the applicable Master Agreement or Agree- 
ments. 


B. Field Survey Work. 


On the majority of the building and construction projects 
in the 46-County area the engineering and field survey 
work is performed by the public agency or private owner 
for whom the project is to be performed, either by the 
direct employees of such agency or owner or by an engi- 
neer or engineering firm who contracts directly with the 
agency or owner. In recent years, however, certain of the 
public agencies, such as the Corps of Engineers, United 
States Army, and the Bureau of Reclamation, have pro- 
vided in the specifications for their projects that the gen- 
eral contractor shall be responsible for the layout of the 
work beyond the baselines and bench marks established 
by the agency. Further, even in the absence of such speci- 
fication provisions, the general contractor on a major proj- 
ect may require engineering and field survey services for 
purposes of his own, such as the checking of quantities 
for payment purposes. 

Since, as a general rule, the general contractor is re- 
quired to perform field survey work only on a major 
project, and since the regular members of the AGC Chap- 
ters perform the great majority of the major projects 
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in the 46-County area, more than 90% of the field survey 
work performed for general contractors in the area is 
performed for regular members of one or the other of the 
AGC Chapters. 

Some general contractors in the 46-County area, such as 
Parish Bros. and Guy F. Atkinson Co., perform sufficient 
engineering and field survey work during the year to jus- 
tify the regular employment of one or more professional 
engineers and one or more field survey crews. Others, 
however, such as Harms Bros., require the services of 
professional engineers and field survey crews only when 
they are the successful bidders for one of the relatively 
few projects which require the general contractor to per- 
form engineering and field survey work. 

Since field survey work is only one phase of the general 
engineering contractor’s work, this latter type of general 
contractor frequently subcontracts the engineering and 
field survey portion of his project to an independent engi- 
neering firm. Also, even the first type of general con- 
tractor may subcontract the engineering and field survey 
work on a particular project, where his own engineering 
forces are otherwise engaged or where local conditions 
make the services of a local engineer or engineering firm 
of special value to him. For these among other reasons, 
approximately 66% of the professional engineering and 
field survey work performed by general contractors in the 
46-County area is subcontracted to independent engineers 
or engineering firms. 


Datep: October 26, 1955. 


Louis S. PENFIELD 
Louis S. Penfield 
Rosert J. Scounrx 
Robert J. Scolnik 
For the General Counsel 
Regional General Counsel for 
the National Labor Rela- 
tions Board 
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JoHNSON & STANTON 


By Txomas E. Stanton, Jz. 
Thomas E. Stanton, Jr. 
For Respondent Associations 
Grorce O, Bangs 
George O. Bahrs 
GitForp G. RowLanp 
Gilford G. Rowland 
For the Charging Party 
P. H. McCartuy, Jr. 
P. H. McCarthy, Jr. 
For Respondent Union 


Respondent Union’s Exhibit No. 1 
TRUST AGREEMENT 


OPERATING ENGINEERS HEALTH AND WELFARE 
TRUST FUND FOR NORTHERN CALIFORNIA 


This Trust AGREEMENT, made and entered into as of 
the 14 day of July, 1953, by and between NorrHern Catt- 
FORNIA CHAPTER AND CENTRAL CALIFORNIA CHAPTER, THE 
AssocraTteD GENERAL Contractors oF America, Inc., here- 
inafter referred to as the ‘‘Employer,’’ and OprratTInG 
Encineers, Locat Union No. 3, oF tHe INTERNATIONAL 
Union or Operatinc Eincinesrs, hereinafter referred to as 
the ‘‘Union’’ recites and provides as follows: 

REcIrTALs : 


Wuereas, the Employer is the duly authorized Collective 
Bargaining Representative of Associations of Individual 
Employers and Individual Employers, and 

Wuenreas, the Union is the duly authorized Collective 
Bargaining Representative of certain employees of In- 
dividual Employers, and 

Wuereas, the Union has executed and from time to 
time will execute collective bargaining agreements, or 
renew, amend or extend collective bargaining agreements 
which among other things may provide that payments 
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shall be made by Individual Employers into a Health and 
Welfare Trust Fund for the purpose of providing and 
maintaining health and welfare benefits for certain em- 
ployees of individual Employers and, if possible, for the 
families and dependents of such employees, and 

Wuereas, the Employer and Union have agreed through 
the process of collective bargaining that the Individual 
Employers represented by Employer shall pay into such 
Health and Welfare Trust Fund a sum of money, measured 
by the number of hours worked by each of certain em- 
ployees of the Individual Employer at an agreed rate per 
hours, and 

Wuereas, such rate per hour is presently set at seven 
and one half (744) cents per hour by the Master Agree- 
ment executed by Employer and Union covering the forty- 
six (46) Northern California Counties, dated June 1, 1952. 

Now THEREFORE, in consideration of the foregoing and 
in order to effectuate such purposes and to create such 
Health and Welfare Trust Fund it is mutually understood 
and agreed as follows: 


ARTICLE I 
DEFINITIONS 


Section 1. The term ‘“‘collective bargaining agreement’’ 
means any agreement entered into by the Union with any 
Employer as defined by the Labor Management Relations 
Act 1947 (26 U. S. C. 141 et seq) covering wages, rates 
of pay, hours of labor or other conditions of employment 
or any of them of those employees who are represented 
for collective bargaining by the Union and which provides 
for payment by the Individual Employer into this Fund. 

Section 2. The term ‘‘Individual Employer’’ means any 
person or entity, who or which is now or hereafter may 
be required by the collective bargaining agreement to make 
payments into this Fund, or who does in fact make one 
or more payments into this Fund. 
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Section 3. The term ‘‘Employee’’ means any employee 
of an Individual Employer whose work or work classifi- 
cation is covered by a collective bargaining agreement 
with the Union. 

Secrion 4. The term ‘‘Health and Welfare Plan’’ means 
the detailed basis on which health and welfare benefits 
are to be paid employees and if possible their families 
and dependents as set out in Schedule ‘‘A’’ attached hereto 
or as modified from time to time by the Board of Trustees. 

Section 5. The term ‘‘Eligible Employee’’ means any 
employee who meets the eligibility requirements for bene- 
fits provided by the Health and Welfare Plan as set out 
in Schedule ‘‘B’’ attached hereto or as modified from 
time to time by the Board of Trustees. 

Secrion 6. The term ‘‘Board of Trustees’? means the 
trustees of the Operating Engineers Health and Welfare 
Trust Fund for Northern California when acting as such. 

Section 7. The term ‘‘Fund’’ means the trust estate of 
the Operating Engineers Health and Welfare Trust Fund 
for Northern California created and established by this 
instrument. 

Secrion 8. The term ‘“‘signatory Association’? means 
any association of Individual Employers, other than Em- 
ployer, which executes this agreement or any counterpart 
on behalf of its members, i.e., Individual Employers, or 
agrees on behalf of its members in writing to be bound 
by this Agreement. 


ARTICLE II 


Trust Funp 


Secrion 1. There is hereby created the Operating Engi- 
neers Health and Welfare Trust Fund for Northern Cali- 
fornia for the sole and exclusive benefit of employees, and 
subject to Section 1, Article IV with the approval of the 
Board of Trustees, their families and dependents, to pro- 
vide and maintain through policies issued by a licensed 
insurance carrier or by means other than such policies, 
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the Health and Welfare Plan. Said Fund shall consist 
of all payments required to be made into the Fund by each 
Individual Employer and all interest, income and other 
returns thereon of any kind whatsoever. 


ARTICLE XI 
AMENDMENT AND TERMINATION 


Section 1. The provisions of this Trust Agreement may 
be amended or modified at any time, and from time to 
time, by mutual agreement of the Employer and the 
Union 'subject to the applicable terms and conditions of 
any collective bargaining agreement and any applicable 
law or regulations. 

Section 2. This Agreement may be terminated by the 
Employer and the Union by an instrument in writing exe- 
cuted by mutual consent at any time subject to all out- 
standing policies of insurance or contracts and Sections 4 
and 5 of this Article. 

Section 3. In no event shall the trust established by this 
Agreement continue for a longer period than is permitted 
by law. 

Section 4. In the event that the obligation of all the In- 
dividual Employers to make payments into the Fund shall 
terminate, or upon any liquidation of the Trust Estate, the 
Board of Trustees shall apply the Trust Estate for the 
purposes of providing health and welfare benefits for the 
employees and beneficiaries then covered by this Agree- 
ment. Upon the disbursement of the entire Trust Estate, 
this Trust shall terminate. 

Section 5. In lieu of the distribution and liquidation 
upon termination as provided in Section 4 of this Article, 
upon written request of the Union, and the approval of the 
Board of Trustees, the Board of Trustees shall, after all 
obligations of the Fund have been paid or provided for, 
turn over any surplus monies and property in the Fund 
to any future Trust and Health and Welfare Fund that 
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may be created under a collective bargaining agreement 
between the Union and the employers of the employees 


then covered by this Agreement. 
Executed as of the day and year first above written. 


EMPLOYERS 
NorrHern CaLiFrorRNiIa 
CHarrer, THE ASSOCIATED 
GENERAL CONTRACTORS OF 
America, Inc, 
By /s/ Datuas Youne 
President 
By /s/ WinFietp H. Arata 
Secretary 
CENTRAL CaLIFoRNIA CHApP- 
TER, THE ASSOCIATED 
GENERAL CONTRACTORS OF 
America, Ine. 
By /s/ Metvin GavTHIER 
President 
By /s/ F. G. Corker 
Secretary 


Union 
OperaTING ENGINEERS, 
Locat Union No. 3 of the 
International Union of 
Operating Engineers 
By /s/ Par Cuancy 
President 
By /s/ C. F. Maraews 
Secretary 
By /s/ V. S. Swanson 
Local Union Manager 
By /s/ P. E. Vanpewark 
Business Representative 


The undersigned hereby accept office as Trustees ap- 
pointed pursuant to the aforesaid Agreement and agree to 
act under and be subject to all of the terms and conditions 
of said Agreement. The undersigned hereby declare that 
they hold the Fund created by said Agreement in trust for 
the uses and purposes set forth in said Agreement. 


Dated August 5, 1953. 


EMPLOYER TRUSTEES 
/s/ Fevrx H. Srer 

/3s/ W. F. Ames, JB. 
/s/ Harotp O. Ss0BERG 
/s/ Wau1aMm J. Smira 
/s/ Gorpon PoLLock 


EMPLOYEE TRUSTEES 
/s/ Victor S. Swanson 
/s/ P. BE. VanpEwakkK 
/s/ Pat Cuancy 

/3/C. F. Maraews 
/s3/ Harry Merz 
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SCHEDULE A 


HeatrH AND WELFARE PLAN 


No medical examination is required under this program. 


Employee Coverage Dependent Coverage 


Life $2,000 
Accidental Death and 
Dismemberment 
(24 hour coverage) $2,000 
Hospital Expense: $11.50 per day $11.50 per day 
for a maxi- for a maxi- 
mum of 
$805.00 
Ambulance Expense $25.00 y 
Additional Charges $230 plus 75% $230 plus 75% 
of all remain- of all remain- 
ing additional ing additional 
charges.* 
X-Ray and Lab. Expense 
Each sickness 
Each accident 
Surgical Expense, Maxi- 
mum Available 
Additional Accident 
In-Hospital Medical $3. 00 per day 
Expense ($93 maxi- 
mum) 
Doctor Home Calls . — 
Doctor Office Calls i —— 
Polio Expense $2,000 
* Reimbursement will be made for the length of time that a room and board 
benefit charge is being made. 


SCHEDULE B 


Exicrsmiry Ruxies ror Operating ENGINEERS HEALTH AND 
WELFARE Puan 


(1) All employees who have had paid into the Fund by 
Individual Employers (as provided in schedule C) pay- 
ments for at least 300 hours of work from February 1, 
1953 through April 30, 1953, and all eligible dependents 
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of such employees, shall be entitled to benefits on May 1, 
1953. 


(2) All employees and their eligible dependents who 
have not fulfilled the requirement stated above by May 1, 
1953, and all new employees and their eligible dependents, 
shall be entitled to benefits on the 1st day of the month 
following a period of three or less consecutive months 
during which they have had paid into the Fund by Individ- 
ual Employers payments for at least 300 hours of work. 


(3) An account shall be established by the Fund for 
each employee showing the number of hours for which 
payments have been paid into the Fund by Individual 
Employers on his behalf, in excess of hours required to 
qualify him for benefits. Any hours in each such em- 
ployee’s account not used to qualify him for initial or 
continued benefits, shall be held in a reserve account. This 
reserve account shall not be allowed to exceed 425 hours 
after the deduction has been made for the current month. 
Hours in this reserve account shall be used, when neces- 
sary, to continue the benefits of eligible employees, as 
shown below, or to reinstate an employee’s benefits within 
six months of the date on which he was last eligible. In 
no event shall such hours serve to qualify an employee for 
benefits initially. 


(4) Benefits for employees and their eligible depend- 
ents shall terminate at the end of any month during which 
the total number of hours of work for which payments 
have been paid into the Fund for the employee by Indi- 
vidual Employers and the number of hours in the em- 
ployee’s reserve account total less than 134 hours. 


(5) Benefits shall also terminate upon entering mili- 
tary service. 

(6) An employee whose benefits has been terminated 
may qualify for reinstatement within six months. Such an 
employee will be reinstated on the first day of the month 
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following a month in which the number of hours of work 
for which payments have been paid into the Fund for the 
employee by Individual Employers and the number of 
hours in his reserve account total at least 134 hours. If 
an employee does not qualify for reinstatement as shown 
above within 6 months from the date he was last eligible, 
his reserve of hours shall cease to exist and he shall be 
treated as a new employee and will be eligible only in 
accordance with paragraph 2 above. 


SCHEDULE C 


Payments to the Fund shall be due commencing Febru- 
ary 1, 1953, for work on or after that date, and shall be 
payable in San Francisco, California, in regular monthly 
installments starting on the 15th day of the month follow- 
ing the date of this Agreement, and continuing from month 
to month thereafter subject to the provisions of the col- 
lective bargaining agreements. The payment due on the 
15th day of the month following the date of this Agree- 
ment shall include all payments which have theretofore 
accrued for work performed during the period from Feb- 
ruary 1, 1953, up to the close of the Individual Employer’s 
payroll period ending closest to the last day of the month 
in which the agreement is dated, and thereafter each 
monthly contribution shall include all payments which 
have accrued in the interim for work performed up to 
the close of the Individual Employer’s payroll period end- 
ing closest to the last day of the preceding calendar month. 
Each payment to the Fund shall be made promptly, and 
in any event on or before the 25th day of the calendar 
month ‘in which it becomes payable, on which date said 
payment, if not then paid in full, shall be delinquent. 


AMENDMENT 


Wuereas, foremen and shifters are now covered by the 
Master’ Agreement concerning Foremen other than Gen- 
eral Foremen and except as provided in said Foremen’s 
Agreement, all the conditions of the Master Agreement 
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apply to the foremen and shifters as well as all employees 
of the individual employer covered by the Master Agree- 
ment. In order to correct an inequity that now exists the 
following amendment shall be added to the Master Agree- 
ment concerning ‘‘Foremen other than General Fore- 
men’’. 

It is hereby agreed between the parties signatory to 
the Master Agreement concerning ‘‘Foremen other than 
General Foremen’’ dated the 1st day of June 1952, by 
and between NortHERN CaLirorNiaA CHAPTER and CENTRAL 
Catirornia CHAPTER, THE ASSOCIATED GENERAL CONTRAC- 
ToRS OF AMERICA, Inc., and Opreratinc EXNcrneers Loca 
No. 3 of the International Union of Operating Engineers 
to amend said Agreement as follows: 

The individual employer covered by the Master Agree- 
ment shall abide by Section No. 24, Health and Welfare, 
as modified by The Modifying Agreement dated July 16, 
1953, with respect to foremen and shifters used under said 
Foremen’s Agreement in the same manner as applied to 
all employees covered by the Master Agreement. 


In Wirness WHEREOF, the parties hereto have hereunto 
set their hands and seals by their respective officers duly 
authorized to do so this ___. day of 1954. 


NoRTHERN CALIFORNIA 
CuHapter, THE AssociaTeD Operratinc Enorneers Locau 
GENERAL CONTRACTERS OF* Uwion No. 3 of the Inter- 
America, Inc. national Union of Oper- 
A Corporation ating Engineers 
PARTE LENA ELI x teens OO ENS soe President 
CENTRAL CALIFORNIA a nr eee 
Cuaprer THE ASSOCIATED Secretary 
GENERAL CONTRACTORS OF 
Amezgica, Inc. Local Union Manager 
A Corporation Rae Ree To Se 
Assistant Local 
Union Manager 
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AMENDMENT NO. 2 TO TRUST AGREEMENT 


Oprreratinc ENGINEERS HEALTH AND WELFARE 
Trust Funp For NorTHERN CALIFORNIA 


Pursuant to Section 1 of Article XI of the Trust Agree- 
ment dated July 14, 1953, establishing the Operating Engi- 
neers Health and Welfare Trust Fund for Northern Cali- 
fornia, the undersigned hereby agree that paragraph (3) 
of Schedule B attached to said Trust Agreement is 
amended by substituting the figures ‘‘475’’ for the figures 
‘‘495’? appearing in the third sentence of said paragraph. 


Dated: 


EMPLOYERS 
NORTHERN CALIFORNIA 
CxHaptEeR, THE ASSOCIATED 
GENERAL CONTRACTORS OF 
Amegica, Inc. 
By — 
President 
By — 
Secretary 
CENTRAL CALIFORNIA 
Cuaptrer, THE ASSOCIATED 
GENERAL CONTRACTORS OF 
America, Inc. 
By 
President 
By 


Secretary 


OPERATING ENGINEERS LocaL 
Union No. 3 or THE INTER- 
NATIONAL UNION oF OPER- 
ATING ENGINEERS 

By al 

President 

By ee 

Secretary 

By i 

Local Union Manager 
By acs 


Assistant Local 
Union Manager 
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Respondent Union’s Exhibit No. 3-A 


B. F. GOODRICH COMPANY COLLECTIVE BAR- 
GAINING AGREEMENT WITH THE INTERNA- 
TIONAL UNION OF UNITED RUBBER, CORK, 
LINOLEUM AND PLASTIC WORKERS OF 
AMERICA AND NINE OF ITS LOCAL UNIONS 
‘“‘OutsipE Contracts For MaInTENANCE SHoP WorK 


Sec. 3. The company will explain in full to the 
Union Committee of the Mechanical Shops involved 
before the letter of outside contracts for work that 
could be done in the maintenance shops were it not 
for the fact that the time, expense, or facilities pre- 
vent the maintenance shop from performing the 
work.”’ 


CCH Labor Law Reporter 4th Edition, Volume 5, page 
59213. 


Respondent Uuion’s Exhibit No. 3-B 


BROOKLYN UNION GAS COMPANY COLLECTIVE 
BARGAINING AGREEMENT WITH LOCAL 101 
UTILITY DIVISION TRANSPORT WORKERS 
UNION OF AMERICA 
ARTICLE XXT 





‘‘Work by outside contractors. The company shall 
continue to use outside contractors for the further- 
ance of its business substantially to the extent fol- 
lowed in recent years.’’ 

CCH Labor Law Reporter 4th Edition, Volume 5, page 
59150. 


Respondent Union’s Exhibit No. 3-C 


CONSOLIDATED EDISON COMPANY OF NEW 
YORK, INC. COLLECTIVE BARGAINING AGREE- 
MENT WITH UTILITY WORKERS’ UNION OF 
AMERICA, CIO BY ITS JOINT COUNCIL AND 
ITS LOCAL UNION NO. 1-2 


‘“¢ArticLeE V. ContTINuUITY OF Work ContTractine Ovrt- 
SIDE 
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14. The Edison Company agrees not to let out to 
contractors work which is ordinarily and usually per- 
formed by any group of regular employees of the 
Edison Company so as to cause a lay-off or demotion 
in rate of pay by reason thereof.’’ 

CCH Labor Law Reporter 4th Edition, Volume 5, page 


59263. 


Respondent Union’s Exhibit No. 3-D 


LEVER BROTHERS COMPANY COLLECTIVE BAR- 
GAINING AGREEMENT WITH LOCAL NO, 336, 
THE UNITED GAS, COKE AND CHEMICAL 
WORKERS, C. I. O. 


‘“‘Suscontracts From ‘Srruck’ CoMPaNnrIEs 


‘11. The Company will not accept subcontracts from 
any other business firm, the employees of which are 
represented by United Gas, Coke and Chemical Work- 
ers Union, C. I. O., and who are on authorized strike 
against the said Company. This provision, however, 


shall not be construed to require the Company to 
breach any contracts arrived at prior to any such 
strike.”’ 
CCH Labor Law Reporter 4th Edition, Volume 5, page 
59, 362. 


Respondent Union’s Exhibit No. 3-E 


LEVER BROTHERS COMPANY COLLECTIVE BAR- 
GAINING AGREEMENT WITH LOCAL NO. 336, 
THE UNITED GAS, COKE AND CHEMICAL 
WORKERS, CIO. 


‘MANAGEMENT PREROGATIVES 


15. The Union recognizes that there are functions, 
powers, and authorities belonging solely to the Com- 
pany, prominent among which, but by no means wholly 
inclusive, are the functions of introducing new or 
improved production methods or equipment, deciding 
the number and location of plants, the nature of equip- 
ment or machinery, the products to be manufactured, 
the methods and processes of manufacturing, the 
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scheduling of production, the method of training em- 
ployees, subject to the provisions of Paragraph S-96, 
the designing and engineering of products and the 
control of raw materials, as well as the assignment 
of work to outside contractors after the consideration 
by the Company of the interests of regular em- 
ployees.’’ 

CCH Labor Law Reporter 4th Edition, Volume 5, page 


59, 363. 


Respondent Union’s Exhibit No. 4-A 


Operatinc Enoinerers Locat Union No. 3 oF THE 
INTERNATIONAL UNION OF OPERATING ENGINEERS 


TECHNICAL ENGINEERS MASTER AGREEMENT 


Tris AGREEMENT, made and entered into this 22nd day 
of July, 1954, by and between Bay Counties Crvm Enet- 
NEERS AND Lanp Surveyors Assocration, Inc., hereinafter 
referred to as Employer, and Orreratinc Enerneers, Locan 
Union No. 3 of the InrernationaL Union oF Operatine En- 
GInEERS, hereinafter referred to as Union. 


WITNESSETH 
Section No. I—General Provisions 


(a) Derryrrions—The term ‘‘Employer”’ as used herein 
shall refer to the Bay Counties Crva. ENcrneers anp Lanp 
Surveyors Association, Inc., and such other employer or- 
ganizations and employers who are not members of any 
such employer organizations as are listed on Schedule “‘A’”’ 
appended hereto. 

The term ‘‘Union’’ as used herein shall refer to the Op- 
erating Engineers, Local Union No. 3. This Agreement 
shall apply to any employee of the employer who performs 
work coming within the classifications contained in Appen- 
dix ‘‘A’’ hereof except that it shall not apply to draftsmen, 
estimators, superintendents, timekeepers, messenger boys, 
guards, clerical help and field office help. 
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() Coverace—This Agreement shall apply to Northern 
California which shall include the forty-six counties north 
of the Northern boundaries of Kern and San Luis Obispo 
Counties and the Westerly boundaries of Inyo and Mono 
Counties to the Southerly boundary of the State of Ore- 
gon. 


Section No. II—Recognition—Hiring—Union Shop 


(a) The Employer hereby recognizes the Union as the 
sole collective bargaining agent for all employees working 
in the classifications designated in Appendix ‘‘A’’ and in 
‘‘Certification of Representation’? dated November 26, 
1951. 


(b) All members of the Union covered by this Agreement 
on its effective date or subsequently hired shall remain 
members in good standing of the Union as a condition of 
continued employment. 


(c) All other employees covered by this Agreement on 


its effective date or subsequently hired shall, as a condition 
of employment, become members of the Union on or after 
the thirtieth (30th) day following the beginning of their 
employment or the effective date of this Agreement, which- 
ever is the later, and remain members of the Union in 
good standing as a condition of continued employment. 


(d) In the application of paragraphs (b) and (c) above, 
when the Employer is notified by the Union in writing 
that an employee is deliquent in payment of Union dues, 
or has failed within the time prescribed by this said agree- 
ment to make proper application and pay the required initi- 
ation fee, the Employer shall terminate such employee. 


(e) Within three (3) days from date of hire of any em- 
ployee covered by this Agreement, the Employer shall 
furnish the Union the date of hire, name, social security 
number, address and classification of each such employee 
on a form to be furnished by the Union. 
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(f{) The Employer shall also inform each employee or 
employees hired of the requirements of paragraphs (b) 
and (c). 


(gz) When an individual Employer needs additional em- 
ployees, he shall so indicate by posting a notice on his job 
bulletin board and at the same time serving notice on the 
Union. Whenever possible this notice should be given at 
least forty-eight (48) hours before the men are needed on 
the job. 


(h) Also Recognizes Employer—Operating Engineers, 
Local Union No. 3 hereby recognizes and acknowledges that 
the Bay Counties Civil Engineers and Land Surveyers As- 
sociation, Inc., inclndes in its membership a majority of 
the individual employers in the civil engineer and land 
surveying profession in the area covered by this Agree- 
ment. By reason of such facts the Union hereby recog- 
nizes that the Collective Bargaining Representative of the 
Employer, as hereinabove referred to, is the collective bar- 


gaining representative for all persons, firms or corpora- 
tions who are now or hereafter may become members of 
any employer organization that is now or hereafter may be 
listed on Schedule ‘‘A’’ hereof, and of any employer who 
is not a member of any such employer organization, and 
who is or hereafter may be listed on Schedule ‘‘A’’ hereof 
with respect to civil engineering and land surveying. 


Section No. III—Discharge of Employees 


No employee shall be discharged or discriminated against 
for activity in or representation of the Union. 

The Union shall be the sole judge of the qualifications of 
its members. 

The individual Employer shall be the sole judge of the 
qualifications of all of his employees and may on such 
grounds discharge any of them. 

No employee covered by this Agreement shall be dis- 
charged without just cause. In the event of discharge 
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without just cause, the employee may be reinstated with 
pay for the time lost. In the event of a dispute, the exist- 
ence of ‘‘Just Cause’’ shall be determined in accordance 
with the grievance procedure outlined in Section XIII 
hereof. 


Section No. IV—Show-Up Time 


When an employee covered by this Agreement reports 
for work on his shift and there is no work provided by 
the employer, he shall be paid two (2) hours show-up time 
at his regular straight time rate, provided that if the em- 
ployer desires to suspend work on account of rain, and has 
posted a notice to that effect, he shall not be required to 
pay show-up time on rainy days. If work is to be sus- 
pended for any reason, the employee shall be notified at 
least two hours before being required to report for work. 
The employee shall keep the employer advised at all times 
of his correct address and telephone number. If the Em- 
ployer is unable to reach the employee by telephone, such 
notice is waived. 


Section No. V—Higher Wages 


No employee receiving a higher rate of pay shall suf- 
fer a reduction of pay by reason of the execution of this 
Agreement. 


Section No. VI—Vacations 


The Employer agrees to grant all employees an annual 
vacation with pay. The amount of compensation for and 
the duration of such vacation period shall be as follows: 

Any employee who works in excess of three months for a 
single employer shall be entitled to 244 days pay for each 
three months worked. 

Any employee who has been in the employ of the em- 
ployer for one (1) year shall be entitled to two weeks va- 
cation, based upon eighty (80) hours at straight time rate. 

Neither vacations nor vacation pay shall be cumulative 
from year to year, and no employee shall accept vacation 
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pay in lieu of time off, except as mutually agreed upon 
between the Employer, the Union and the employee. For 
the purpose of computing vacation credit, June 1st shall be 
considered the beginning of the vacation year. 

In computing vacation time, the time lost as a result of 
an accident recognized by the California Industrial Acci- 
dent Commission, suffered in the employ of the Employer, 
shall be deemed time worked at the rate of eight (8) hours 
per day, five (5) days per week at straight time, but such 
vacation time shall not be granted until such time as the 
employee returns for work and is actively engaged in work 
for his employer. 

Vacation pay must be paid prior to the beginning of the 
employee’s vacation. 

Vacations shall be assigned between June 1st and Sep- 
tember 1st of each year and no vacation shall be assigned 
to any other time unless the employee specifically requests 
it. The date of the vacation shall be determined by mutual 
agreement of the Employer and the employee. 

Employees whose services are terminated without a va- 
cation but who otherwise qualify for a vacation as above 
specified shall receive in lieu of such vacation, the amount 
to which they would otherwise be entitled as vacation pay 
but for such termination. 


Section No. VII—Holidays 


The following days are hereby designated as holidays: 
New Year’s Day, Memorial Day, Independence Day, Labor 
Day, Admission Day, Armistice Day, Thanksgiving Day 
and Christmas Day. The Employer agrees to pay two (2) 
times the regular rate of pay for all time worked on these 
holidays. Should any of the above named holidays fall on 
Sunday, then Monday shall be observed as the holiday and 
paid for as such. 
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Section No. VIII—Travel Pay and Subsistence 
{a} Definitions 


The term ‘‘Established Place of Employment’? as used 
herein shall refer to the Employer’s office or job site for 
which the employee was hired or at which the employee has 
been employed for more than thirty working days. 

The term ‘‘New Established Place of Employment’? as 
used herein shall refer to one at which an employee has 
been employed for thirty days following transfer from an 
Established Place of Employment. 


{b) Proximate Locations 


Travel to and from employee’s residence and his Estab- 
lished Place of Employment shall be on the employee’s own 
time and at his expense. 

Travel to and from the Established Place of Employment 
or employee residence and job site shall be computed and 
paid for on the following basis: 


1. There shall be no compensation paid for the first 
forty miles traveled whether one way or round trip. 


. For miles traveled in excess of forty miles, the em- 
ployee shall receive and the Employer agrees to 
pay, compensation at the rate of five (5) cents per 
mile. 


- In lieu of the five cents per mile, required by this 
section to be paid, the Employer may pay $6.50 per 
diem. 


. All travel from job to job and for which travel com- 
pensation is paid shall be at the cost and expense of 
the employer. Where compensation for travel is 
paid, the employer shall either provide safe means 
of travel or pay the cost of first class fare. All 
other travel not normally required shall be at the 
employer’s cost and expense. 
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(c) Remote Locations 


In the event an employee is assigned to work at a job 
site requiring the employee to live away from home, he 
shall receive transportation to the job site and return at 
the conclusion of the job. The employee shall, in addition, 
be furnished first class board and lodging while at such 
job site. 

In the event an employee can reasonably change his 
place of residence to within fifteen miles of job site, the 
Employer may, in lieu of first class board and lodging, pay 
the employee $6.50 per diem for duration of the job. 


Section No. IX—Bonds 


No employee shall be required by Employer to deposit 
a cash bond with such Employer or any other person. In 
the event that a surety bond is so required, such Employer 
shall pay the premium upon said bond. 


Section No. X—Lunch Time 
No employee shall be required to work more than one- 
half shift without time off for a meal. 
Section No. XI—Records 


The Employer shall provide a proper means for register- 
ing the reporting and quitting time. In the event of a dis- 
pute involving a member of the Union such records shall 
be accessible to the business representative of the Union 
during working hours. 


Section No. XII—No Cessation of Work 


It is mutually agreed and understood that during the 
period when this agreement is in force and effect, the 
Union will not authorize any strike, slow-down or stoppage 
of work in any dispute, complaint or grievance arising un- 
der the terms and conditions of this Agreement, except 
such disputes, complaints or grievances as arise out of the 
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failure or refusal of the Employer to comply with the pro- 
visions of the Recognition Hiring Clause, Section ITI hereof. 
If the Employer fails or refuses to comply with the pro- 
visions of these sections, so long as such failure or refusal 
continues, it shall not be a violation of this Agreement if 
the Union withdraws its members who are subject hereto 
from the performance of any work for the Employer and 
such withdrawal for such period shall not be a strike or 
work stoppage within the terms of this Agreement. Any 
employees so withdrawn as herein provided shall not lose 
their status as employees but no such employee shall be 
entitled to claim or receive any wages or other compensa- 
tion for any period during which he has been withdrawn. 


| Section No. XIII—Grievance Procedure 


In the event of a dispute, except a dispute arising out 
of a violation of the Hiring Clause, Section II hereof, 
which said section and the substance thereof are are spe- 
cifically exempted from the provisions of this Section, 


arises a Board of Adjustment shall be created for the set- 
tlement, of such dispute. It shall be composed of two rep- 
resentatives selected by Union and two representatives se- 
lected by Employer. Said Board shall organize at once 
and shall elect a Chairman and Secretary and shall adopt 
rules of procedure which shall bind the contracting parties. 
Said Board shall have the power to adjust any differences 
that may arise regarding the meaning or enforcement of 
this Contract. Within twenty-four (24) hours of the time 
any dispute is referred to it by either party, said Board 
shall meet to consider each dispute. If the Board, within 
twenty-four (24) hours after such meeting cannot agree on 
any matter referred to it, the members thereof within three 
(3) days shall choose a fifth member who shall have no 
business or financial connection with either party. The 
decision of said Board shall be determined by a majority 
of its members and shall be rendered within ten (10) days 
after such submission. Said decision shall be final and 
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binding on both parties hereto. Pending such decision 
work shall be continued in accordance with the provisions 
of this contract. The expense of employing said fifth 
person shall be borne equally by both parties. No pro- 
ceedings hereunder based on any dispute, complaint or 
grievance herein provided for shall be recognized unless 
called to the attention of the Employer and the Union 
within ten (10) days after the alleged violation was com- 
mitted. 


Section No. XIV—Payment of Wages 


Each employee covered by this Agreement shall be paid 
his wages in full each week, unless other arrangements are 
made with the Union Representatives. Employees covered 
by this Agreement who quit or are discharged, shall be 
paid in accordance with the laws of the State of California. 

This Section shall not prevent an Employer from con- 
tinuing his present method of payment to his employees or 
cause said Employer to change his established practice or 


payroll system, provided, it gives the employees compen- 
sation equivalent to that provided in Exhibit A. 


Section No. XV—Application to Sub-Contractors 


The terms and conditions of this Agreement insofar as 
it effects Employer shall apply to any sub-contractor under 
the control of, or working under contract with such Em- 
ployer on any work covered by this Agreement, and said 
sub-contractor with respect to such work shall be con- 
sidered as an Employer covered hereby. 


Section No. XVI—Conflicting Contracts 


In the event that during the life of this Agreement, 
should either party make an agreement with any other per- 
son, firm, corporation, association or labor organization 
covering field work as applied to survey crews which shall 
have terms more favorable to the corresponding other 
party, than are provided in this Agreement, then in that 
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event said more favorable terms shall be incorporated in 
this Agreement and made a part hereof. 


Section No. XVII 


(a) Elimination of Restrictions on Production 

No rules, customs or practices shall be permitted that 
limit production or increase the time required to do any 
work. ‘There shall be no limitation or restriction of the 
use of machinery, tools or other labor saving devices. 


(b) Cooperation with Employer’s Safety Measures 


Union shall cooperate with (1) the Employer in carry- 
ing out all of such Employer’s safety measures and prac- 
tices for accident prevention, and (2) employees shall 
perform their duties in each operation in such a manner 
as to promote efficient operation of each particular duty 
and of any job as a whole. 


Section No. XVIII—Additional Work or Classifications 


This Agreement shall not prevent the Employer from 
negotiating or making agreements with the Union for any 
work or classification not covered by this Agreement. 


Section No. XIX—Continuous Operations 


This| Agreement shall not prevent the Employer engaged 
in such operations from negotiating or making agreements 
with Operating Engineers Local Union No. 3 with respect 
to projects which require continuous operations and are 
covered by this Agreement and any existing agreements 
of such nature shall not be affected hereby. 


Section No. XX—Agreement Binding Upon Parties 


This Agreement shall be binding upon the heirs, execu- 
tors, administrators, successors, purchasers and assigns 
of the parties hereto. 
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Section No. XXI—Working Rules 


(a) Subject to paragraphs (b) and (c) of this Section, 
the hours between 8:00 o’clock a.m. and 5:00 p.m. shall 
constitute the regular working hours. (Five (5) consecu- 
tive days of eight (8) hours each, Monday through Friday, 
inclusive, shall constitute a week’s work. 


(b) On single shift jobs, eight (8) hours shall constitute 
a day’s work, the regular starting time of the day shift 
being 8:00 o’clock a.m. except where in any locality existing 
traffic conditions or weather conditions render it desirable 
to start the day shift at an earlier hour or work a split 
shift, such starting time or split shift may, with the mutual 
consent of the Employer and Union be made. In such 
event, the starting time or spit shift as agreed to must 
continue for the duration of the job or until changed by 
mutual consent. 


(ce) When two (2) shifts are employed for five (5) or 


more consecutive days, seven (7) hours shall constitute a 
day’s work, for which eight (8) hours straight time shall 
be paid. When three (3) shifts are employed for five (5) 
or more consecutive days, seven (7) hours shall constitute 
a day’s work, for which eight (8) hours straight time shall 
be paid. Shifts shall run consecutively for five (5) days 
or more to completion of job. 


(d) Except in emergency, no employee shall work more 
than one shift in any consecutive twenty-four (24) hours 
and not less than four (4) hours shall be worked in any one 
shift. No arrangements of shifts shall be permitted that 
prevents any member from securing eight (8) consecutive 
hours of rest in any consecutive twenty-four (24) hours. 


(e) Overtime Work 


1. One and one-half (114) times the regular hourly 
rates shall be paid for overtime as follows: For 
all work performed outside the regular hours 
daily and on Saturdays. 
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2. Double the regular hourly rates shall be paid for 
work performed on Sundays and those holidays 
recognized and designated in this Agreement. 


(f) Tide Work 


When an employee is called out for ‘‘Tide Work’’ and 
is required to work at any hour on any day of the week, 
except the hours between 8:00 a.m. and 5:00 p.m. on the 
days of Monday through Friday, the minimum pay for such 
work shall be double straight time. 


Section No. XXII—Welfare Fund 


The Employer agrees to contribute seven and one-half 
cents (744c) per hour effective August 7, 1954, and ten 
cents (10c) per hour effective February 1, 1955, for each 
hour worked, including overtime hours and for the equiva- 
lent hours of paid vacation time, to the Trustees, Operat- 
ing Engineers Trust Fund, such funds to be used in accord- 
ance with the terms of the separate Trust Agreement dated 
August 1, 1953. It is further agreed that the Employer 
shall appoint one (1) Trustee to serve on the Board of 
Trustees which Board shall be composed of equal represen- 
tation by employers and employees. 


Section No. XXIII—Inability of the Parties 


It is| mutually understood and agreed that neither the 
Employer nor the Union shall be liable for damages caused 
by the acts or conduct of any individual or groups of indi- 
viduals who are acting or conducting themselves in viola- 
tion of the terms of this Agreement without authority of 
the respective party, provided that such action or conduct 
has not been specifically authorized, participated in, fo- 
mented or condoned by the employer or the union, as the 
case may be. 

In the event of any unauthorized violation of the terms 
of this Agreement, responsible and authorized representa- 





341 


tives of the Union or the Employer, as the case may be, 
shall promptly take such affirmative action as is within 
their power to correct and terminate such violation for 
the purpose of bringing such unauthorized persons into 
compliance with the terms of this Agreement. Such indi- 
viduals acting or conducting themselves in violation of the 
terms of this Agreement, shall be subject to discipline, up 
to and including discharge. 


Section No. XXIV—Wage Re-Opening 


This Agreement may be opened on wages only by either 
of the collective bargaining representatives upon sixty (60) 
days written notice of a desire to change prior to August 
1, 1955. It is agreed that in the event either party should 
exercise its rights under this paragraph they will for a 
period of sixty (60) days prior to August 1, 1955 bargain 
exclusively with each other with respect to all wage rates. 
In the event that no agreement has been reached at the 
end of the sixty (60) day period Section 12 of this Agree- 
ment shall become inoperative. 


Section No. XXV—Effective and Termination Date 


This Agreement shall be effective as of the 7th day of 
August, 1954, and remain in effect until the 6th day of 
August, 1956, and shall be renewed from year to year there- 
after, unless either of the parties shall give written notice 
to the other of a desire to change at least sixty (6) days 
prior to the date of the expiration of this Agreement. How- 
ever, neither party to this Agreement will petition for a 
re-opening of discussion with the other on any matter cov- 
ere in this Agreement or on any other matter except as 
is provided in this Section and in Section XXIV ‘“‘Wage 
Re-Opening Clause.’’ 
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In Witness WHEREOF, the parties hereto have hereunto 
set their hands and seals by their respective officers duly 
sneered to do so this 6th day of August, 1954. 


Bay Counties Crviz ENGINEERS AND 
Lanp Surveyors Association, Inc. 
GrorcE S. Notre, Chairman 
Watter D. Foy 
K. B. Grimm, JR. 
THEopore B. TRONOFF 
/s/ Georce S. Noire, Chairman 
/s/ Wauter D. Foy 
/s/ K. B. Grr, Jr. 
/s/ THeEoporE B. Tronorr 


OreraTiInG Enorneers, Loca Union 
No. 3 of the Internationa, Union 
OF OPERATING ENGINEERS 

Pat Cuancy, President 

C. F. Maruews, Secretary 

V. S. Swanson, Local Union Manager 

/s/ Par Cuancy, President 
/s/ C. F. Matuews, Secretary 
/s/ V. S. Swanson, 

Local Union Manager 


AMENDMENT TO AGREEMENT BETWEEN Bay Counties Crvin 
IGNGINEERS AND Lanp Surveyors Association, Inc. anp 
OreRaTING EncineErS Union, Locat No. 3 (Tecunican 
ENGINEERS ) 


Dated August 6, 1954 


In accordance with the understanding entered into be- 
tween the Negotiation Committee representing the Em- 
ployer and the Union, the Agreement dated August 6, 
1954, is amended as follows: 
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APPENDIX ‘‘A’’ 


Wace Scales 


The following wage scales become effective August 1, 
1955: 


Chief of Party... 

Senior Inspector 

instrument Men = 
Inspector 

Field Assistant (Class 1)--.---------- 
Field Assistant (Class 2) 





Apprentice Field Assistants 


Apprentice (First three months) : 
Apprentice (Second three months) 1.95 
Field Assistant rate (Class 2) thereafter. 2.30 
(All other provisions stipulated under ‘“Wage Scales’’ 
remain unchanged.) 


I~ Wirxess Wueneor, the parties hereto affix their sig- 





natures this 1st day of August, 1955. 


Bay Counties Crvmy ENGINEERS AND 
Lanp Surveyors Assocation, Inc. 

Lasor RELATIons COMMITTEE: 

Gzorce S. Noire, Chairman 

Donatp E. KisTEer 

Tuomas H. TowNsSEND 


By /s/ AntTHoNy MELEY 
Labor Relations 
Representative 
Operatinc Enctneers Locat No. 3 
(TecunicaL ENGINEERS) 
/s/ Pat Cuancy, President 
/s/ C. F. Maruews, Secretary 
/s/ V. 8. Swanson, 
Local Union Manager 
/s/ A. G. BoarpMaNn 
Business Representative 
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Respondent Union’s Exhibit No. 4-B 


CIVIL ENGINEERS AND LAND SURVEYORS 
AGREEMENT 


THIS ame” made and entered into this __.. day 
of) Oe aby siancuibetweens 2 
ce NI i or , hereinafter referred to as 
Employer and OPERATING ENGINEERS Locat Union No. 3 
of the International Union of Operating Engineers, here- 
inafter referred to as Union. 


Secrion No. 1—General Provisions 


This Agreement shall apply to any employee who per- 
forms work falling within the recognized jurisdiction of 
the Union and the Employer agrees to hire only those em- 
ployees who have been properly cleared by the Union. 


Section No. 2—Wages and Working Condttions 


The Employer agrees to abide by the working conditions 
and the scale of wages of the Bay Counties Civil Engineers 
and Land Surveyors Association’s contract. 


Section No. 3—Health and Welfare 


The Employer agrees to subscribe and pay to the Operat- 
ing Engineers Trust Fund, Health and Welfare Plan, Con- 
struction Division, ten cents (10c) per hour for each and 
every hour of work performed by employees covered by 
this Agreement starting ese 


Secrion No. 4—Effective and Termination Date 


This Agreement shall be effective as of the 7th day of 
August, 1954 and remain in effect until the 6th day of Aw- 
gust, 1955, and shall continue from year to year there- 
after unless either party signatory hereto shall give writ- 
ten notice to the other desire to change, modify or termi- 
nate the Agreement at least sixty days prior to the ___ 
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Cayn0fe ee. 19. or 


of any succeeding year. 


OPERATING ENGINEERS LocaL 
Union No. 3 of the Inter- 
national Union of Operat- 
ing Engineers 


For THE EMPLOYER 


Name of Company 


President 


Owner or principal officer 


Secretary 


Business Representative 


Respondent Union’s Exhibit No. 4-C 
AMENDMENT TO AGREEMENT 


It is hereby agreed to amend the Agreement by and 
between __ eee BON OTCTT = 
after called the Employer and OprratmnG ENGINEERS, Loca 
Unton No. 3 of the International Union of Operating En- 
gineers, hereinafter called the Union. 

In accordance with the understanding entered into be- 
tween the Employer and the Union, Appendix ‘‘A’’—Wage 
Scales—is amended as follows, effective 19____ 








Chief of Party. 
Senior Inspector 


Instrument Man _. 


Inspector ~~ ____ 
Field Assistant (Class 


__._ $3.20 per hour 
3.20 per hour 
.925 per hour 
925 per hour 


2 
a 
2.40 per hour 


1) 








346 


Field Assistant (Class 2) : per hour 
Apprentice Field Assistants 
Apprentice (First three 

months) wt per hour 
Apprentice (Second three 

MONTHS he ee per hour 
Field Assistant rate (Class 2) 

thereafter enti per hour 
All other provisions stipulated 

under ‘‘Wage Scales’? remain 

unchanged. 


This Amendment to Agreement shall become effective 
assoisthe:———dayio® eo andire- 
main in effect until the mm. day of peat 

, and shall be renewed from year to year thereafter, 
unless either of the Collective Bargaining Representatives 
shall give written notice to the other of a desire to change 
at least sixty (60) days prior to the date of the expiration 
of this Agreement. 


In Witness WHEREOF, the parties hereto have hereunto 
set their hands and seals by their respective officers duly 
authorized to do so this ____. day of 
| > ae 


For THE EMPLOYER OperaTinc Enorneers Locan 
Union No. 3 of the Inter- 
national Union of Operat- 
ing Engineers 


President 
Secretary 


Local Union Manager 


---- ee 
TS 


Business Representative 
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Respondent Union’s Exhibit No. 5 


OpreratTING ENGrnEeERS Locat Union No. 3 
STIPULATION 


Ir Is Heresy STrIpuLATED BY AND BETWEEN the attorneys 
for the respective parties hereto that if witnesses were 
called they would testify as follows: 


That the records of the Health and Welfare Administra- 
tive Office for Northern California created under the Trust 
Respondent Union’s Exhibit RU-1 show that for the month 
of September, 1955, payment was made for hours worked 
by Operating Engineers in the classifications set out in 
the Master Agreement on 8,928 employees working in such 
classifications. 

That of those 8,928, 5,803 were employed under the pro- 
visions of the A. G. C. Master Agreement in evidence as 
general counsel’s Exhibit No. 9(a). 

That 3,125 such employees were employed under similar 
terms and conditions but under collective bargaining agree- 
ments executed by individual employers or associations 
who are not parties to or bound by the A. G. C. Master 
Agreement, general counsel’s Exhibit 9(a). 

That the Health and Welfare Administrative Office for 
Northern California maintains active cards for approxi- 
mately 7,000 employees who normally work under the pro- 
visions of the AGC Master Contract, General Counsel’s 
Ex. 9(a). 

That the Health and Welfare Administrative Office for 
Northern California maintains active cards for approxi- 
mately 5,000 employees who normally work under the 
same terms and conditions as the AGC Master Agreement, 
general counsel’s Ex. No. 9(a), but under contracts exe- 
cuted by individuals or associations who are not signatory 
to or bound by said AGC Master Agreement. 

An active card is one which is kept for an employee who 
has worked within the last six months. 

That of the 5,803 employees approximately 325 are em- 
ployees performing field survey work. 
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That ‘of the 3,125 approximately 125 are employees per- 
forming field survey work. 

That approximately 800 employees performing field 
survey work are employed under the terms and conditions 
of the Bay Counties Civil Engineers and Land Surveyors 
Association, Inc., collective bargaining agreement with Op- 
erating Engineers Local Union No. 3 in evidence as Re- 
spondent Union’s Exhibit No. R, U, H. A. thru C. 

The engineers and engineering firms parties to the Bay 
Counties Civil Engineers and Land Surveyors Association, 
Ine. contract R, U,—Ex. No. H, A, or to contracts em- 
bodying the same terms and conditions R, U, H, B & C, per- 
form the same type of services as performed by engineers 
or engineering firms members of Western Association of 
Engineers, Architects and Surveyors, both as prime and 
sub-contractors. 

These employers likewise perform their services not only 
throughout the 46 counties of Northern California, but 
wherever they might be able to obtain employment. 

That Operating Engineers Local Union No. 3 withdrew 
from case No. 20-RC-1751 because it made no claim and 
desired to make no claim to represent either professional 
employees or employees who perform their services pri- 
marily in the office of the engineer or engineering firm, i.e., 
Operating Engineers Local Union No. 3 sought and seeks 
to represent only those employees who perform field survey 
work primarily on the jobsite and in close association with 
those classifications covered by the AGC Master Agree- 
ment, general counsels exhibits Nos. 9(a) through (k). 

Sometimes the crew performing field survey work is on 
the payroll of one employer supervised and controlled, 
however, by engineers on the payroll of another employer. 
Specifically, at the present time the employees doing field 
survey work on the Dupont job, at Antioch, Contra Costa 
County, California, are on the payroll of the Ransom Com- 
pany, a general contractor, although they are supervised 
and controlled by professional engineers in the employ 
of Dupont. 


-~ e a | 
S hie Sp > Ree “Gao. 
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Again, in the construction of the Ford plant at Milpitas, 
in Santa Clara County, California, the employees doing 
field survey work for the general contractor, J. H. Pome- 
roy, and the employees doing field survey work for the 
engineering firm of James & Waters, were each and every 
one of them supervised directly by the professional en- 
gineers of the Ford Motor Company. 

On construction performed at Camp Perks, a United 
States Air Force installation, the professional engineers 
of The General Contractor supervised the employees doing 
field survey work for Punnett, Parez & Hitchison, an en- 
gineering firm, whose principal office is in San Francisco, 
California, and listed on Respondent Union’s Exhibit 
No. R. U. 4-D. 


Stipulation of Counsel in the Review Proceedings 


The Collective Bargaining Agreement in evidence as 
Respondent Union’s Exhibit 4-A, covers 79 individual em- 


ployer members of Bay Counties Civil Engineers and Land 
Surveyors Association, Inc., and other individual employers 
signatory thereto. 
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INTRODUCTION. 


Prudence dictates that Operating Engineers Local 
Union No. 3 file a Reply Brief. The short form designa- 
tion -of| the parties and interested parties used in its 
Opening Brief will be used in this reply. In the interests 
of clarity the Union will first reply to the Board’s Brief 
and thereafter the Brief of Musser. 


THE UNION’S REPLY TO THE BOARD’S BRIEF. 
INTRODUCTORY STATEMENT. 


The Board in its Brief falls into two errors: 
(a) It misconstrues and misapplies Carpenters’ Local 
1976 v. N.L.R.B., 357 U.S. 93, and 


(b) It ignores the record and demonstrates a complete 
lack of understanding of the nature of the construction 
industry. 

In addition to the foregoing, the Board completely ig- 
nores the impact of Section 7 of the Act upon Sections 
8(a) and (b) of the Act and makes no effort to meet, 
explain or distinguish its decisions relied upon by the 
Union, which justify and sustain the Union in its right 
to negotiate, execute, maintain and implement the sub- 
contractor clause. 


THE BOARD HAS MISCONSTRUED AND MISAPPLIED 
CARPENTERS LOCAL 1976 v. N.L.B.B., 357 U.S. 93. 
There is no analogy possible between either the factual 
situation or the legal situation in the instant case and the 
Carpenters’ case. 


The instant case arises out of the exercise by employees 
of their rights under Section 7 of the Act and the ques- 
tion as to whether Section 8(a) (1), (2) and (3) or Sec- 
tion 8(b) (1) (A) and (2) of the Act prohibit the em- 
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ployees of a particular employer from negotiating and 
enforcing an agreement with that particular employer 
which by its terms prohibits that particular employer 
from destroying by subcontract their unit for collective 
bargaining and their opportunities for employment. 


Or to phrase it from the standpoint of the employer, 
do Sections 8(a) (1), (2) and (3) or Sections 8(b) (1) 
(A) and (2), or any of them, prohibit a particular em- 
ployer from agreeing with his employees that he will make 
available to his employees the maximum employment op- 
portunities within his control and will not by his act limit 
or curtail his employees’ opportunities for employment 
and do they, or any of them, prohibit his employees from 
enforcing such an agreement by arbitration, albeit his 
employees have to go on a one-day strike to compel such 
arbitration. 


The Carpenters’ case arises out of a secondary boycott 
situation found in Section 8(b) 4 (A), and for which 
there is no counterpart section in Section 8(a). 


The Supreme Court in the Carpenters’ case made it 
absolutely clear that as a matter of law Section 8(b) 
4. (A) gave the secondary employer the absolute right ‘‘in 
a concrete situation calling for the exercise of judgment 
on a particular matter of labor and business policy’’ to 
be free to exercise such judgment at that time and that 
therefore while the secondary employer may agree in the 
abstract with the Union on a ‘“‘hot cargo clause’’, he re- 
tained by force of law the right to comply or refuse to 
comply with the ‘‘hot cargo clause’’ in each concrete sit- 
uation calling for the exercise of the employer’s judgment 
as to whether he as a secondary employer desires to sup- 
port or refuse to support the Union in a labor dispute 
with a primary employer, ie., another and different em- 
ployer, or support or refuse to support the primary em- 
ployer in a labor dispute with the Union. 
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‘In addition, the Carpenters’ case arising as it does out 
of a secondary boycott situation has as its essential ele- 
ment the inducement of the employees of the secondary 
employer (presumably innocent) to refuse to perform 
work. An element not here present for our consideration. 


In the instant case the dispute was with the prime em- 
ployer, and there is no inducement of the employees of 
another employer or secondary employer to cease work 
to compel arbitration by the prime employer. 


In the instant case the employer is not faced with a 
situation in which he must exercise judgment on a par- 
ticular matter of labor or business policy, ie., shall he 
support the Union or another employer in a labor dispute 
to which both are parties. 


Implicit in the Board argument is the proposition that 
a complete prohibition of subcontracting is lawful, that 
complete protection of the job tenure of A.G.C. employees 


is lawful. If this be true, and we believe it is, we have 
no possible analogy with the Carpenters’ case, since com- 
plete protection of job tenure is determined at the time 
the collective bargaining agreement is negotiated and the 
employer is not free to say yes or no in a particular con- 
erete situation and there is no reason why he should be 
free to, make such choice. If he were, contractual protec- 
tion of job tenure, seniority, as well as other contractual 
provisions such as pensions, would be meaningless. 


THE BOARD IGNORES THE RECORD AND DEMONSTRATES A 
COMPLETE LACK OF UNDERSTANDING OF THE INDUSTRY. 


At page 12 of its Brief the Board says: 

‘‘The corresponding argument that execution and 
implementation of the subcontractor’s clause was 
warranted here in order to preclude assignment of 
work normally covered under the bargaining agree- 
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ment to employees of other employers has no rele- 
vance here. The instant subcontractor’s clause con- 
templates that work under the agreement will be sub- 
contracted out, and differs in that regard from the 
usual type of subcontractor’s clause which is de- 
signed to preclude subcontracting altogether.”’ 





In note 8, page 16 of its Brief, the Board says: 

‘‘In this connection it is important to note that the 
subcontractor’s clauses here involved differ in kind 
from the usual type of subcontractor’s clause which 
is frequently found in labor agreements and upon 
which Local 3 in its main brief before this Court (pp. 
18-30) predicates much of its argument. In the usual 
subcontractor’s clause, the contracting parties merely 
agree that work customarily performed by employees 
covered by the agreement shall not be subcontracted 
to other employers. Here, on the other hand, the con- 
tracting union plainly contemplates that some work 
will be subcontracted to other employers, but seeks 
nonetheless to extend its representative status so as 
to cover the employees of such other employers.”’ 





At page 22 of its Brief, the Board says: 

‘‘ As already noted, n. 8, this is not the typical sub- 
contractor’s clause which seeks to prohibit the em- 
ployer from subcontracting work normally done by 
employees in the bargaining unit. The clause here 
under consideration did not purport to protect the 
job tenure of AGC employees by prohibiting AGC 
from subcontracting work ordinarily performed by 
its own employees. On the contrary, the clause ex- 
pressly contemplates that AGC will subcontract 
work.”’ 


The record discloses, and it was stipulated, that by 
reason of the nature of the industry subcontracting be- 
tween A.G.C. contractors and other general engineering 
and building contractors similarly situated is the rule 
and not the exception. That on major projects as much 
as 90% of the work is subcontracted, the general A.G.C. 
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contractors retaining only supervision, engineering and 
field survey work. That on typical building projects 60% 
of the work may be subcontracted; that on dam projects 
less than 5%, and on highway jobs practically none. 
(Joint App. 279-280; 314-315.) 


The reason is 

‘‘It would be uneconomical, if not impossible, for 
a general engineering contractor or a general build- 
ing contractor to assemble and maintain the special- 
ized equipment and the specialized personnel needed 
to perform every phase of each one of the varied 
projects he is licensed to construct. For most of such 
contractors, the type of project to be performed is 
not a planned certainty, but is dependent upon the 
contractor’s success in bidding against competitors. 
If the contractor is the successful bidder, he fre- 
quently finds it necessary to convert his organization 
in a matter of days from one engaged in the con- 
struction of one type of project, such as a highway 
or dam, to one engaged in the construction of an 
entirely different type of project, such as a sewage 
treatment plant. He could not economically be pre- 
pared to depend upon his own equipment and em- 
ployees entirely in making this transition and in 
practice, he never is.’’ (Joint App. 313.) 


The record discloses, and it was stipulated, that more 
than 90% of the field survey work in Northern California 
is performed for A.G.C. contractors. 

‘Some general contractors in the 46-County area, 
such as Parish Bros.’’ (one of the Joint Venturers 
here involved) ‘‘and Guy F. Atkinson Co., perform 
sufficient engineering and field survey work during 
the year to justify the regular employment of one or 
more professional engineers and one or more field 
survey crews. Others, however, such as Harms 
Bros.,’’ (one of the Joint Venturers here involved) 
“require the services of professional engineers and 
field survey crews only when they are the successful 
bidders for one of the relatively few projects which 
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require the general contractor to perform engineering 
and field survey work. 


Since field survey work is only one phase of the 
general engineering contractor’s work, thts latter type 
of general contractor frequently subcontracts the en- 
gineering and field survey portion of his project to 
an independent engineering firm. Also, even the first 
type of general contractor may subcontract the engi- 
neering and field survey work on a particular project, 
where his own engineering forces are otherwise en- 
gaged or where local conditions make the services of 
a, local engineer or engineering firm of special value 
to him. For these among other reasons, approximately 
66% of the professional engineering and field survey 
work performed by general contractors in the 46- 
County area is subcontracted to independent engi 
neers or engineering firms.’’ (Joint App. 315-316.) 


‘¢Sometimes the crew performing field survey work 
is on the payroll of one employer supervised and 
controlled, however, by engineers on the payroll of 
another employer. Specifically, at the present time 
the employees doing field survey work on the Dupont 
job, at Antioch, Contra Costa County, California, are 
on the payroll of the Ransom Company, a general 
contractor, although they are supervised and con- 
trolled by professional engineers in the employ of 
Dupont. 


Again, in the construction of the Ford plant at 
Milpitas, in Santa Clara County, California, the em- 
ployees doing field survey work for the general con- 
tractor, J. H. Pomeroy, and the employees doing field 
survey work for the engineering firm of James & 
Waters, were each and every one of them supervised 
directly by the professional engineers of the Ford 
Motor Company. 


On construction performed at Camp Parks, a United 
States Air Force installation, the professional engi- 
neers of the General Contractor supervised the em- 
ployees doing field survey work for Punnett, Parez 
& Hitchison, an engineering firm, whose principal 
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office is in San Francisco, California, and listed on 
Respondent Union’s Exhibit No. R.U. 4-D.’’ (Joint 
App. 348-349.) 


' The record discloses, and it was stipulated, that in Sep- 
tember 1955, 8,928 Operating Engineers were employed in 
Northern California in classifications set out in the Mas- 
ter Agreement (G.E. Ex. 9-A); of these 5,803 by A.G.C. 
contractors and 3,125 by non-A.G.C. contractors bound by 
the same agreement. Of the 5,803 approximately 325 were 
employed to perform field survey work and of the 3,125 
approximately 125 were so employed. That in addition to 
the 450 employed by General Contractors, approximately 
800 were employed on field survey work under the terms 
of a Civil Engineers and Land Surveyors agreement. 
(R.U. Exs. R, U, H, A through C.) (Joint App. 347-348.) 


Thus, while the clause expressly contemplates the sub- 
contracting of work, it expressly contemplates the sub- 
contracting of work among employers, all of whom obtain 
their employees from the same pool of employees. 


Specifically, while the A.G.C. is made up of many in- 
dividual employers, it is one employer under the Act and, 
while the individual employers subcontract one with the 
other, they do not when they subcontract between them- 
selves subcontract with another employer. 


In addition, the hundreds of individual employers who 
adopt the A.G.C. agreement are a part of the same em- 
ployer and, thus, the area within which individual employ- 
ers subcontract, while still one employer, is further en- 
larged jand this without including the eleven (11) associa- 
tions whose members are covered by the A.G.C. agree- 
ment, who are also a part of the same employer. (Joint 
App. 299.) 

Slightly removed therefrom are the specialty firms who 
are signed to collective bargaining agreements covering a 
part, if not all, of the work covered by the A.G.C. agree- 
ment. 
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Thus, factually, economically and in the public interest 
a complete prohibition of subcontracting could create 
chaos in a major industry. 


On the other hand, complete freedom to contract could 
ereate chaos insofar as the employees, particularly the 
employees of the same employer, though different. indi- 
vidual employers, are concerned. 


A judicious balance of the rights of the employees to 
protect their tenure of employment balanced against the 
custom and practice of the building and construction in- 
dustry has resulted in the limited prohibition against sub- 
contracting which is here attacked. 


We respectfully submit that if the complete prohibition 
of subcontracting is lawful and the Board has so held 
and in its Brief inferentially so admits the truth to be, 
reason and logic compel the conclusion that anything less 
than such complete prohibition necessary to meet the 
practical requirements of a major industry is lawful. 


CONCLUSION. 


The Union respectfully submits that Carpenters Local 
1976 v. N.L.R.B., 357 U.S. 93, offers no basis in reason or 
authority to sustain the Board’s position, and that the 
admissions implicit in the Brief of the Board, ie., tenure 
of employment and the protection of tenure of employ- 
ment are legitimate subjects of collective bargaining, 
establishes beyond doubt the validity of the Union’s po- 
sition, namely, that the quantum of work is not only 
a legitimate subject for collective bargaining, but con- 
tractual provisions protecting and delimiting the same 
may be enforced and that a work stoppage to compel the 
arbitration of a grievance arising out of such a contrac- 
tual provision is lawful, at least insofar as the Act is 
concerned. 
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THE UNION’S REPLY TO MUSSER’S BRIEF. 
ERRORS OF FACT. 


The implication in Musser’s Brief, pages 6-7, that the 
demand for arbitration followed the work stoppage is 
erroneous. The facts are that the work stoppage on May 
9, 1955, was a last-ditch device to compel arbitration re- 
quested on April 11, 1955, under a contractual provision 
which provided: 

‘*... a Board of Adjustment shall be created for the 
settlement of such dispute. It shall be composed of 
two representatives selected by Employer. Said Board 
shall organize at once and shall elect a Chairman and 
Secretary and shall adopt rules of procedure which 
shall bind the contracting parties. Said Board shall 
have the power to adjust any differences that may 
arise regarding the meaning or enforcement of this 
contract. Within twenty-four (24) hours of the time 
any dispute is referred to it by either party, said 
Board shall meet to consider such dispute.’’ (Joint 
App. 210.) (G.C. Ex. 9-B.) 


“*The decision of said Board shall be determined by 
a majority of its members and shall be rendered 
within ten (10) days after such submission. Said de- 
cision shall be final and binding on both parties 
hereto. Pending such decision work shall be continued 
wm accordance with the provisions of this contract.’’ 
(Jomt App. 211.) (G.C. Ex. 9-B.) 


At page 8 of its Brief, Musser erroneously states: 

“‘It is obvious that these clauses were specifically 
aimed at St. Maurice, Helmkamp and Musser and 
the independent union representing its employees and 
all others similarly situated.’’ (Musser Br. p. 8.) 


Neither the Trial Examiner nor the Board made any 
such finding for the reason that there is not an iota of 
evidence to sustain such a conclusion. 


The record clearly establishes that the Union sought 
and obtained through a subcontractor clause protection of 





11 


tenure of employment, job opportunities for employees 
covered by its collective bargaining agreements as early 
as 1940, and that its first agreement with the A.G.C. in 
1941 contained such protection of employee job oppor- 
tunities. 

Such a record clearly establishes that the clause was 
directed at no particular employer and that the statement 
of Musser is demonstrably false. 


ERRORS OF LAW. 
UNLAWFUL DISCRIMINATION. 


It is not true as alleged at page 25 of Musser’s Brief: 
‘‘1. The statute forbids discrimination in employ- 
ment which encourages or discourages membership in 
a union. The test of such encouragement or discour- 
agement is the natural and foreseeable consequence 
of the act.’’ (Musser’s Br. p. 25.) 


The Act forbids ‘‘discrimination in regard to hire or 
tenure of employment or any term or condition of em- 
ployment to encourage or discourage membership in any 
labor organization .. .’’ (Sec. 8 (a) 3 of the Act), and 
thus speaks only of the employees of a particular em- 
ployer, not the employees of another employer. 


We note first that 8 (a) 3 has to do with the employee’s 
employer, ie., the one for whom he works or seeks to 
work. 


The fact that an employer’s contract provides fifty 
(50¢) cents an hour more than that of another employer 
may encourage the employees of that other employer to 
join the Union that was able to obtain such a contract for 
the employees it represents from their employer. 


The fact that an employer’s contract provides for 
health and welfare and pension benefits may encourage 
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the employees of another employer, who do not have such 
benefits in their contract, to join the Union in the hope 
that it may obtain such benefits for them from their 
employer. 

Such, however, is not the discrimination outlawed in 
Section 8 (a) 3. Section 8 (a) 3 basically outlaws only 
discrimination by the employer amongst his own em- 
ployees. 


The rule of law advanced by Musser finds no support 
in the decided cases, Board or Court, which is evidenced 
by the fact that none are cited or in the Act. 


Musser argues, page 27 of its Brief: 


‘‘Under the law, mere execution of a contract con- 
taining illegal clauses such as the subcontracting 
clause coupled with the union security clause in this 
case constituted illegal discrimination, interference 
and coercion without the necessity of showing actual 
knowledge by, or effect upon, the employees in- 
volved.’’ (Musser’s Br. p. 27.) 


Musser begs the question. The question is not whether 
the mere execution of a contract, containing an illegal 
clause, is a violation of the Act. 


The question is, is a contract illegal which contains a 
subcontractor clause and a union security clause which 
meets the requirements of the proviso set out in Section 
8 (a) 3. 

Musser argues, page 30 of its Brief: 


‘““Where, in addition to executing the contract, the 
parties maintained and implemented it by directing 
all AGC Chapter members to require all prospective 
subcontractors to agree in writing to be bound by the 
union contract between AGC and the Union, the tend- 
ency to result in discrimination, interference and 
coercion is even more natural, probable and foresee- 
able.’’ (Musser’s Br. p. 30.) 
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Once again Musser begs the question. 


The question is, may the employees of a particular 
employer protect their rights to job security, tenure of 
employment and job opportunities by including in their 
contract with their employer a subcontractor clause limit- 
ing subcontracting to other employers who are also their 
employers, or who are lawfully free to employ them, or 
is such job security, tenure of employment and job op- 
portunity protection outlawed by the Act. 


Musser argues, at page 32 of its Brief: 


‘“‘The statute does not limit its prohibition against 
discrimination, restraint and coercion to acts by an 
employer vis-a-vis his own employees.’’ (Musser’s 
Br. p. 32.) 


The Union submits that the correct answer to Musser’s 
proposition is that such interference, restraint and coer- 
clon of the employees of another employer necessarily 
and proximately resulting from collective bargaining 
agreements, protecting in whole or in part the tenure 
of employment of employees with their employer is lawful 
and not such interference, restraint and coercion as is 
condemned by the Act. 


Musser argues: 


‘“‘The employer need not have express contractual 
control over employees of the subcontractor in order 
to violate the Act.’’ (Musser’s Br. p. 32.) 


and 


‘‘The statute does not require that the act of dis- 
crimination be directed against any particular iden- 
tified or specified employees.’’ (Musser’s Br. p. 33.) 


For the reason heretofore stated, any discussion of 
these propositions would be repetitious. | 
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Musser argues: 


‘‘The contract here involved was not mere dis- 
crimination by one employer against another em- 
ployer.’’ (Musser’s Br. p. 34.) 


Here again we find not only Musser but the Board, in 
its opinion and Brief, avoiding the basic and fundamental 
question, to wit, can the employees of a particular em- 
ployer exercise to the full the rights granted them by 
Section 7 of the Act, or are such rights rendered nugatory 
if their exercise indirectly adversely affects the employees 
of another employer or no employer? 


Is every seniority clause, which by its very terms in- 
directly adversely affects the employees of every other 
employer or no employer, a violation of the Act? 


While Musser correctly states the rule of law in the 
abstract, we submit that its application to the facts in the 
particular case is erroneous in that Musser assumes, as 
it must, that all tenure of employment provisions of all 
collective bargaining agreements are unlawful insofar as 
they interfere with and restrain the employment oppor- 
tunities of employees of another employer or no em- 
ployer. 


Yet such interference and restraint is the very reason 
for their inclusion. 


Once again we have to face the question upon which 
the answer to all of the other questions involved in the 
instant case turn. 


Is the exhaustion of the rights granted the employees 
of Employer A, by Section 7 of the Act, a violation of 
the Act if the necessary and probable result is to in- 
terfere with, restrain or coerce in any way, directly or 
indirectly, the employees of another employer or no em- 
ployer? 
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Or to phrase it another way: 

Is tenure of employment of the employees of the em- 
ployer with whom they are bargaining outside the ambit 
of collective bargaining because the necessary probable 
result of an agreement giving any job protection to the 
employer’s employees is to interfere with, restrain and 
coerce the employees of another employer, i.e., limit their 
job opportunities? The Union submits that the answer 
is no. 


If the reason for the discrimination, so-called, is impor- 
tant, it is a selfish one. The employees of the A.G.C. want 
all of the work in the classification covered by their agree- 
ment under the control of their employer. 


Selfish yes. Unlawful no. 


Musser argues, at page 36 of its Brief: 

‘“‘The effect of the 1955 Master Agreement upon 
the subcontractor’s employees was not too remote or 
speculative to constitute a violation of the statute.’’ 
(Musser’s Br. p. 36.) 


That the subcontractor clause was directed against no 
particular group of employees and no particular employer 
is, we have seen, clearly established in the record. 


That its purpose was to increase the job opportunities 
of the A.G.C. employees and, of necessity, reduce the job 
opportunities of the employees of another employer or no 
employer is a fact. 


The issue is not as to the fact; the issue is as to 
whether it is lawful or unlawful. 


That coercion of an employer is not forbidden by the 
act is so well established as to need no citation of au- 
thorities. Hence, if we approach the problem in that 
direction the answer is clear. Such coercion is lawful. 


Musser argues, page 41: 


“‘The evidence establishes that the actual intent 
and purpose of the Union in forcing the AGC to 
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execute the 1955 agreement was to cause the dis- 
crimination against petitioner’s employees, which 
occurred in this case.”’ 


but immediately thereafter states: 


**Moreover, the evidence in the record establishes 
actual or subjective intent on the part of the Union.”’ 


The fact is that there is no proof of anything but that 
the Union sought to enforce its contract. 


The fact is that the 1955 agreement (G.C. C, 9-A) did 
nothing more than spell out what was implicit in the 1954 
agreement. (G.C. Ex. 9-B.) 


The fact is that an A.G.C. contractor who had a con- 
tract with the Union requiring all subcontractors to abide 
by it, if he were a reasonably prudent and honest con- 
tractor would include in his contract with the subcontrac- 
tor a clause requiring the subcontractor to abide by such 
contract in the same manner as he includes a clause re- 
quiring the subcontractor to perform the work in accord- 
ance with the A.G.C. contractor’s contract with the owner. 

‘That which ought to have been done is to be re- 
garded as done, in favor of him to whom or against 
him from whom performance is due.”’ 

‘Maxims of Jurisprudence, California Civil Code 

Sec. 3529. 


“One who grants a thing is presumed to grant 
whatever is essential to its use.”’ 
Maxims of Jurisprudence, California Civil Code 
Sec. 3522. 


Thus the expression in specific language of the duty 
imposed generally cannot and does not prove any “‘actual 
or subjective intent’’ other than its admitted intent to 
enforce the duty placed on the individual employer to 
the end that the tenure of employment of the employees 
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the Union represents would be protected to the fullest 
extent. 


UNLAWFUL INTERFERENCE, RESTRAINT AND COERCION. 


Musser argues, at page 43: 


‘‘The same acts of the Union and the AGC also 
constituted interference, restraint and coercion of 
employees as well as discrimination.”’ 


Once again, we are faced with the proposition that if 
we assume that the exercise of the rights granted em- 
ployees by Section 7 interferes with the employees of 
another or no employer, as they must, are unlawful then, 


of course, Musser’s conclusion is sound. 


However, we submit that Musser’s basic premise is 
false and, hence, its conclusion. 


We submit that no protection of the tenure of em- 


ployment of the employees of the A.G.C., no matter how 
restrictive of the rights of employees of another or no 
employer is a violation of the Act, but rather the en- 
forcement of the Act and its enjoyment of the right 
granted employees under Section 7 of the Act. 


UNLAWFUL ASSISTANCE. 


Musser argues: 

“‘By executing, maintaining and implementing a 
contract which compelled all employees of the sub- 
contractor to join respondent Union and to work 
under the terms of its contract, the AGC Chapters 
in effect recognized the respondent Union as the bar- 
gaining representative of the subcontractor’s em- 
ployees. This constituted illegal assistance and sup- 
port of a labor organization because the Union does 
not represent the subcontractor’s employees.’’ (Mus- 
ser’s Br. p. 47.) 
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Since every person is presumed to act lawfully and 
not unlawfully, the effect of the subcontractor clause is 
not as stated. The effect is to limit the persons with whom 
the subcontractor may contract to those contractors who 
may lawfully comply therewith, ie., those contractors 
whose’ employees have designated and selected the Union 
as their representative for collective bargaining. Em- 
ployees who are at one and the same time employees of 
A.G.C; contractors and non-A.G.C. contractors. 

‘*An interpretation which gives effect is preferred 
to one which makes void.”’ 
Maxims of Jurisprudence, California Civil Code 
See. 3541. 


UNLAWFUL ATTEMPT TO CAUSE SUBCONTRACTORS 
TO DISCRIMINATE. 


Musser, at page 48 of its Brief, argues: 
|Jn addition to all of the foregoing, the execution, 
maintenance and implementation of the 1955 agree- 
ment constituted an attempt by the Union to compel 
Musser and all other subcontractors or prospective 

. subcontractors to discriminate against their em- 
ployees and thereby encourage their employees to 
become members of respondent Union and discourage 
their membership in any other labor organization.’’ 


(Musser’s Br. p. 48.) 


Once again, the attempt is made to read into the collec- 
tive bargaining agreement (G.C. Ex. 9-A) that which it 
does not contain. Once again, it is urged, though not 
stated, that the rights granted by Section 7 of the Act 
are illusory and not real or substantial. Once again, it is 
urged that the employees of a particular employer may 
not by collective bargaining agreement protect their ten- 
ure of employment, their job opportunities because the 
necessary and proximate result of such protection, no 
matter how limited, is to interfere with and restrain the 
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job opportunities of the employees of another employer 
or no employer. 


We submit that Musser’s position is not the law but 
rather the law is that the employees of an employer may 
by collective bargaining agreement protect to the fullest 
extent their jobs, their tenure of employment, and their 
job opportunities under their contract with their em- 
ployer. 


CONCLUSION. 
The Union respectfully submits that Musser misunder- 
stands the facts and misconceives the issues. 
The Union respectfully submits that the proceedings 
should be dismissed in their entirety and the rights of 


the employees recognized and given the force of law by 
Section 7 of the Act be vindicated. 


Dated, January 28, 1959. 


Respectfully submitted, 
J. ALBERT WOLL, 
Attorney for Petitioner. 


P. H. McCartay, JR., 
Of Counsel. 
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The argument of the Board in case No. 14,466 in sup- 
port of the refusal of the Board to find that AGC and 





2 


Local No. 3 violated the Act by executing, maintaining 
and implementing the 1955 Master Agreement is based 
almost entirely on an attempt to draw an analogy between 
eases involving §8(a)(3), (2) and (1) and $8(b)(2) (dis- 
crimination, assistance and interference), and cases in- 
volving §8(b)(4)(A) (secondary strikes and ‘‘hot cargo’’). 


The gist of the argument of General Counsel is that the 
contract provision herein alleged to be illegal is not vio- 
lative of §8(b)(4)(A) of the Act. The fallacy of this 
argument and attempted analogy is that §8(b)(4)(A) is 
in no way involved in the instant case. 


SECTION 8(b)(4)(A) NOT APPLICABLE. 

Section 8(a)(1), (2) and (8) and §8(b)(1)(A) and 
§8(b)(2) are the only sections of the Act involved in the 
instant case. They set forth a broad protection of em- 
ployee rights to organize, engage in concerted activities, 
and to: bargain collectively through representatives of 
their own choosing. On the other hand, §8(b)(4) is a 
narrowly drawn provision outlawing certain union con- 
duct, for example, secondary strikes or picketing, in sub- 
section (A) thereof. 


This distinction is fundamental and obvious and will be 
discussed briefly. 


EMPLOYEE RIGHTS. 
The Act sets forth certain basic rights of employees. 
It declares: 
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‘*Section 7. Employees have the right to self-or- 
ganization, to form, join or assist labor organizations 
to bargain collectively through representatives of 
their own choosing * * *.”’ 


This statement sets forth the major purpose and object 
of the statute. So important is this fundamental right of 
employees that the Act sets up three separate protections 
and safeguards of this right in the form of unfair labor 
practices. 


It forbids an employer by discrimination in employ- 


ment to encourage or discourage membership in a union. 
($8(a@) (3)-) 

It forbids assistance to a labor organization by an em- 
ployer. (§8(a) (2).) 

It forbids interference by an employer with the exer- 
cise by employees of the rights guaranteed by $7. 
($8(a) (1)-) 

Any employer may unilaterally violate §8(a)(1), (2) 
and (3) without the necessity of any union participation 
or cooperation. A single act by any employer may consti- 
tute a violation of one or all of these provisions. 


In addition, §8(b)(1)(A) forbids restraint and coercion 
by a union of employees in the exercise of the rights 
guaranteed by §7, and §8(b)(2) forbids a union to cause 
or attempt to cause an employer to discriminate in viola- 
tion of §8(a) (3). 
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SECONDARY BOYCOTTS. 

On the other hand, when we come to §8(b)(4)(A) we 
find that two things must coincide in order to constitute 
@ violation. This was pointed out by the Supreme Court 
of the United States in Local 1976 United Brotherhood of 
Carpenters v. N.L.R.B., 357 U.S. 93 (sometimes referred 
to as the Sand Door case or the Carpenters case). In 
order to constitute a violation of §8(b)(4)(A): (1) The 
union must induce or encourage employees to engage in 
a strike or in a concerted refusal to handle goods; and 
(2) an object must be forcing or require any employer 
or other person to cease doing business with another 
person. 


Therefore, if an employer voluntarily agrees to a ‘‘hot 
cargo’’! clause providing that his employees may refuse 
to handle ‘‘unfair’’ goods, and if such employer volun- 
tarily lives up to such clause, there is no violation of 
§8(b)(4)(A). This is because the union has not induced 
or encouraged the employees, and the employees have not 
engaged in any strike or concerted refusal to handle 
goods. Therefore, one of the two necessary elements of a 
violation of §8(b)(4)(A) is missing. 

On the other hand, as has been pointed out, $8(a) (3), 
(2) and (1) forbidding discrimination, assistance and in- 
terference, do not provide that a strike or concerted re- 
fusal to handle goods or any encouragement or induce- 
ment by a union to such action are necessary elements of 
such violation. 


Because of this difference between the two sections, the 
mere fact that an employer, by contract with a union, 
agrees to discrimimate and voluntarily carries out such 
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an agreement is no defense to a violation of §8(a) (3), (2) 
and (1). If it were, all of the hundreds of thousands of 
improper union security clauses in collective bargaining 
agreements which employers have agreed to voluntarily 
and have complied with voluntarily and which have been 
declared illegal by the National Labor Relations Board 
and by the courts would be valid. For this reason the 
entire argument of counsel for the Board, based upon the 
decision of the Supreme Court of the United States in the 
Carpenters case (supra), is inapposite. This will be dis- 
cussed in more detail later. 


The same criticism applies equally to other statements 
in the brief for the Board. For example, we quote from 
page 36 of the brief for the Board: 

‘““AGC was, of course, free to award or not to 
award subcontracts or to award them on any terms 
it chose. Hence there was nothing inherently unlawful 
in AGC’s determination to award subcontracts only 
to subcontractors who would undertake to observe 
the terms of its agreement with Local 3.’’ (Emphasis 
supplied.) 


This, of course, begs the very point at issue. This is the 
same thing as saying that an employer is free to employ 
or not to employ any individuals on any terms he chooses 
and that there is nothing inherently unlawful in the em- 
ployer’s determination to employ only persons who are 
members of Local No. 3. Such conduct constitutes a direct 
and obvious violation of §8(a)(3) because it is a discrim- 
ination in employment which encourages or discourages 
membership in a labor organization. The statute forbids 
all such acts save one, namely, a union-shop contract with 
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a labor organization representing the employees of the 
employer in an appropriate unit. 

A second statement equally objectionable appears at 
page 36 of the Board’s brief and is as follows: 

**It is, of course, true that, in the instant case as 
in the Carpenters case, employees of employers who 
are victims of the boycott are or may ultimately be 
prejudiced. However, this is not the kind of prejudice 
which the Act seeks to remedy.’’ 


This statement ignores the distinction between 4§8(b) 
(4)(A) and those sections designed to protect the rights 
of employees guaranteed in $7. As we have pointed out, 
the Act forbids all discrimination by employers which en- 
courages or discourages membership in a labor organiza- 
tion except the union-shop contract. If an employee is in 
fact prejudiced by, or discriminated against by certain 
employer conduct, and if such conduct encourages or dis- 
courages membership in a labor organization, it is a viola- 
tion of! those sections of the statute charged herein even 
though: it may not violate other sections such as 


§8(b) (4) (A). 


| CARPENTERS DECISION NOT APPLICABLE. 


The fact that such conduct was not also a violation of 
§8(b) (4)(A) is tmmaterial. This demonstrates the fallacy 
of the General Counsel’s argument in quoting the follow- 
ing language from the opinion of the Supreme Court in 
the Carpenters case (supra) at page 36 of their brief: 

‘‘A boycott voluntarily engaged in by a secondary 
employer for his own business reasons, perhaps be- 
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cause the unionization of other employers will pro- 
tect his competitive position or because he identifies 
his own interests with those of his employees and 
their union, is not covered by the statute.’’ (Empha- 
sis supplied.) 


Since the only thing the Supreme Court had before it 
in the Carpenters case was whether the acts violated 
§8(b) (4)(A), it is obvious that when the Court said that 
a voluntary boycott by an employer ‘‘is not covered by 
the statute’’ it referred only to §8(b) (4)(A) and not some 
other sections, particularly §8(a)(3), (2) and (1) and 
§8(b)(1)(A) and §8(b) (2). 


We quote the opening paragraph in the opinion: 
‘“‘These cases involve so-called ‘hot cargo’ provi- 
sions in collective bargaining agreements. More par- 
ticularly, they raise the question whether such a pro- 


vision is a defense to a charge against a union of an 
unfair labor practice under §8(b)(4)(A) of the Labor 
Management Relations Act of 1947, 61 Stat 136, 141, 
29 USC §158(b)(A).’’ (Vol. 2 L. ed., No. 16, p. 1191.) 


As this was the only section of the statute before the 
Court in the Carpenters case, the language quoted by the 
General Counsel has no application to the case now be- 
fore this Court. 


LATER BOARD DECISION CONTRARY TO ARGUMENT 
OF GENERAL COUNSEL 


The Board itself in a case decided December 18, 1958 
(subsequent to its decision in the present case) declared 
that the principles governing §8(b)(4)(A) do not apply 
to cases involving $8(a)(3), (2) and (1) or §8(b)(1)(A) 
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or §8(b) (2). This was in the case of Local 911 Teamsters 
Union, 122 NLRB No. 39, 48 LRRM 1144. In that case 
the union requested the general contractor to remove 
from a building job two employees of a subcontractor who 
were not members of Local 911. The superintendent of 
the general contractor instructed the foreman to notify 
the two men that they were through and to leave the job 
site. 


When the case came before the Board the union ap- 
parently presented an argument similar to that offered 
by the General Counsel in this case which was apparently 
accepted by one of the members of the Board. The ma- 
jority opinion however reads in part as follows: 

<c* * * Nor can we agree with our dissenting colleague 
that the authority of the Northern California case 
is in any way impaired by the Supreme Court’s de- 
cision in the Sand Door case. That case involved an 
entirely different provision of the Act, prohibiting a 
union from inducing employees to strike because of 
a labor dispute with some employer other than their 
own. The Court’s statement that a union is free to 
approach the employees’ employer in order to obtain 
support for its labor dispute with the other employer 
must be viewed in this context as the Court made 
clear when it expressly pointed out that Section 
8(b)(4)(A) is limited to inducement of employees. 
Here, as in the Northern California case, however, 
the basic question arises from the prohibition of 
Section 8(a)(3) against discrimination by an em- 
ployer, not limited to his own employees, to encour- 
age or discourage union membership. The facts show 
that Wand by its termination of the Putnam subcon- 
tract had as its objective, not the cessation of busi- 
ness for valid economic considerations, as suggested 
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by our dissenting colleague, but the discrimination 
against Putnam’s employees because of their non- 
membership in the Union, and we cannot read Sand 
Door as approving this discrimination.”’ 


It will be seen from the above language that the Board 
itself in the Local 911 Teamsters Union case (supra) re- 
pudiated the argument now presented to this Court on its 
behalf by the General Counsel. 


THEORY OF PETITIONER. 
The statute forbids an employer by discrimination in 
employment to encourage or discourage membership in a 
union. (The only exception is a union-shop contract.) 


Contrary to the argument of General Counsel, the fact 


that discrimination against employees and interference 
with their rights guaranteed by §7 results from an agree- 
ment between an employer and a union is no defense to 
a charge of violations of §8(a)(3), (2) and (1), §8(b) 
(1)(A) and §8(b) (2). 


It is equally immaterial whether such agreement is vol- 
untary or the result of economic coercion by the union. 


The legal effect of discrimination, interference or un- 
lawful assistance pursuant to a written agreement with a 
union is not to establish a defense to otherwise unlawful 
conduct but rather to make both parties equally and 
jointly liable for violating the Act. 


In Local 911 Teamsters Union (supra) the employer 
voluntarily complied with the union’s request to live up 
to its subcontractor’s clause. Yet the Board held that this 
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was no defense to the charge that the union caused the 
employer to discriminate against an employee in violation 


of §8(a) (3). 


The multitude of cases outlawing illegal union security 
clauses! and clauses giving preference in employment to 
union members amply demonstrate the foregoing points. 
In addition to the cases cited on pages 27-30, 37-40 and 
44-48 of Petitioner’s opening brief, see the following re- 
cent decisions of the Board: Lakeland Bus Lines, 122 
NLRB No. 46, 43 LRRM 1106, decided December 3, 1958; 
Grand Union Co., 122 NLRB No. 68, 48 LRRM 1165, de- 
cided December 19, 1958. 


Under this principle, any contract (except a lawful 
union-shop contract) by which an employer agrees to dis- 
criminate in employment which encourages or discourages 
membership in a labor organization violates §8(a) (3), (2) 
and (1) and §8(b)(1)(A) and §$8(b) (2). 


PROHIBITION AGAINST DISCRIMINATION NOT LIMITED 
TO IMMEDIATE EMPLOYER. 


It is clear, as was pointed out at page 32 of our open- 
ing brief, that there need not be a direct employer- 
employee relationship in order for acts of an employer 
to violate §8(a)(3), (2) and (1). Counsel for the Board 
concurs in this view at pages 25 to 34 of their brief and 
a majority of the Board has so decided in this case. The 
Board has since reaffirmed this proposition of law in the 
Local 911 Teamsters Union (supra). 


Thus the Board properly found, and the General Coun- 
sel so concedes, that the AGC in the instant case had 
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effective control over, and the power to terminate the 
employment of Petitioner’s employees. 


Likewise the subcontractor provision of the contract in 
question in the instant case confers upon the general 


contractor the effective control over the future employ- 
ment of subcontractors’ employees. 


Since the terms of the subcontractor clause create dis- 
criminatory conditions of employment, such agreement 
violates §8(a) (1), (2) and (3), $8(b)(1)(A) and §8(b) (2). 


INCONSISTENCY IN BOARD DECISIONS IN PRESENT CASES. 

Throughout his brief the General Counsel confesses the 
difficulty of reconciling the conclusions reached by the 
Board in this case. 


At page 37 the General Counsel says: 
‘¢ Admittedly the differing results in the two situ- 
ations pose an apparent paradox.”’ 


At page 10 the General Counsel says that, 


‘¢* * * the situations out of which the respective 
issues arise have a surface similarity * * °.’’ 


At page 35 the General Counsel summarizes the argu- 
ment on behalf of Musser as saying that the determina- 
tion in one case is ‘‘incompatible’’ with the Board’s hold- 
ing in the other in that the ‘‘same object was achieved 
in both instances * * *.’’ 


The General Counsel’s effort to reconcile ‘‘the differ- 
ing results in the two situations’? and to explain the 
‘‘apparent paradox” is unsupported by any authority 
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other than the decision of the Supreme Court of the 
United States in Carpenters Local 1976 (supra) and con- 
sists of two points which the General Counsel argues as 
follows: 

1. The element of strike pressure was present in 
Case No. 14,298 (the Travis Air Base case) and was 
not present in Case No. 14,466 (involving executing, 
maintaining and implementing the 1955 Master Agree- 
ment). 

2. In Case No. 14,298 (the Travis Air Base case) 
the AGC removed Musser’s employees from the job, 
whereas in Case No. 14,466 (the Musser case) the 
AGC refused to permit them to work on the job by 
refusing their employer a subcontract. 


These are readily answered. 


If an employer discriminates against an employee it is 
immaterial under the statute whether he does so volun- 
tarily or under compulsion. There is a multitude of de- 
cisions establishing this proposition in the many cases 


where an employer under economic duress from a union 
has improperly entered into a union security or prefer- 
ential hiring contract. Among the recent cases illustrating 
this point are Grand Union (supra), Charles W. Carter 
Co., 115 NLRB No. 48 (1956), 33 LRRM 1280. The prin- 
ciple is aptly stated in NURB v. Bell Aircraft Corp., 206 
F. 2d 235 at 237 (2d Cir.), 32 LRRM 2550, where the 
Court said: 

“But compliance with the statute was possible and 

union coercion which induced the employer to violate 

it is not relevant.”’ 
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Therefore, so far as the first argument presented by the 
General Counsel is concerned, the question whether the 
discrimination was voluntary or pursuant to strike pres- 
sure raises a false criterion. 


NO LEGAL BASIS FOR BOARD’S DISTINCTION. 

The second argument presented by the General Counsel 
deserves more extended discussion. It is in substance the 
same reasoning as was employed by the Board in the 
Local 911 Teamsters Union case (supra) involving acts 
of discrimination by an employer pursuant to a subcon- 
tractor’s clause. 


In the Local 911 Teamsters Union case (supra) the 


opinion of the Board reads in part as follows: 

‘“‘For the foregoing reasons, we agree with the 
Trial Examiner’s conclusion that the Union violated 
Section 8(b)(2) and (1)(A) of the Act. The Union 
argues that its conduct was lawful because pursuant 
to a subcontractor clause like the one in the Northern 
California case. However, the Board there found that 
such a clause was lawful only insofar as it was to be 
implemented prospectively, on the ground that any 
possible discriminatory effect was too remote and 
speculative. Significantly the Board further found 
that such clause did not constitute a defense to the 
discriminatory removal of employees from a project 
where, as here, they were actually working.’”’ (Em- 
phasis supplied.) 


This reasoning of the Board is not justified by the lan- 
guage of the statute. The Board has attempted to create 
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rules and distinctions which Congress itself did not see 
fit to embody in the law. Finally, the Board’s reasoning 
is illogical and inconsistent with its own decisions. This 
may be demonstrated as follows: 

1. Section 8(a)(3) prohibiting discrimination by an 
employer against an employee is not limited to acts of an 
employer against his own employees. Both the Board and 
the General Counsel agree on this point. 


2. If the discrimination were by an employer against 
his own employees it is immaterial under the law and the 
decisions of the Board and the courts whether the em- 
ployer discharged present employees or refused to hire 
future employees unless they joined a certain union. Both 
acts constitute violations of §8(a)(1), (2) and (3). 


3. Yet in this case and in Local 911 Teamsters Union 
(supra) the Board has declared that it is a violation of 
§8(a)(3) for the general contractor to remove subcon- 
tractors’ employees from the job because of their non- 
membership in a certain union but is lawful and permis- 
stble for the general contractor to refuse to permit sub- 
contractors’ employees to work on the job m the future 
because of their non-membership in a certain union. The 
Board now says that this is too remote and speculative 
to constitute a violation. 


If premises One and Two above are correct (and they 
are not challenged by the Board or the General Counsel), 
the conclusion of the Board at Three above is necessarily 
incorrect. 


This’ reasoning of the Board is not supported by any 
authority other than its own decision in the present case. 
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BOARD’S DECISION CONTRARY TO PRECEDENTS. 

The principle that the terms of a collective bargain- 
ing agreement per se may violate the Act was adopted 
by the Board, and upheld by the courts, from the very 
first days of enforcement of the Wagner Act. Clinton 
Cotton Mills, 1 NLRB 97, 1 LRRM 345 (1935); Heghway 
Trailer Corp., 3 NLRB 591, 1-A LRRM 168 (1937), en- 
forced by consent decree 95 F 2d 1012 (7th Cir.), 2 
LRRM 726; NLRB v. National Motor Bearing Co., 105 
F 2d 652 (9th Cir.), 4 LRRM 762 (1938). 


In National Maritime Union, 78 NLRB 971, 22 LRRM 
1289 (1948), one of the first cases to be decided under the 
Taft-Hartley Act, the Board was confronted with the 
argument ‘‘that Section 8(b)(2) and 8(a)(3) should not 
be brought into operation until an employee is actually 
caused to lose his employment ... (and) that in any event 
it is necessary to establish that a specific individual was 
denied, or deprived of, employment .. .’’ (78 NLRB at 
977, 978.) 


The Board rejected this contention, pointing to the in- 
terpretation of Section 8(a)(3) under the Wagner Act, 
explaining: 

‘¢.. . the prohibition is not confined to those instances 
in which specific non-union employees are unlawfully 
discriminated against. It extends as well to instances 
in which the union . . . seeks to cause the employer to 
accept conditions under which any non-union employee 
or job applicant will be unlawfully discriminated 
against.’? (78 NLRB at 978.) 


“‘The (contract) provision is one which on its face 
contemplates a discrimination by the employer in 
violation of Section 8(a)(3).’’ (78 NLRB at 980.) 
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In affirming and enforcing the Board decision, the Court 
of Appeals for the Second Circuit stated: 


“‘Like the Board, we see no rational basis for re- 
spondents’ argument that Section 8(b)(2) does not 
make it an ‘unfair labor practice’ to attempt to dis- 
criminate against a group of employees or potential 
employees but only against some specified employees 
or potential employees.”’ 

175 F 2d 686 at 689, 24 LRRM 2268, 2270. 


Certiorari was denied, 338 U.S. 954, 25 LRRM 2395. 


(In the foregoing case not only was the contract not 
enforced; it was not even in existence. The violation con- 
sisted of a demand by the union for contract terms which 
would establish discriminatory conditions of employment 
and, thus, would result in future unlawful discrimination 
against potential, although unknown and unidentified, 
employees.) 


In Chicago Freight Car & Parts Co., 83 NLRB 1163, 24 
LRRM 1190 (1949), the Board held that ‘‘execution’’ of 
a union-shop contract intended to cover “‘prospective em- 
ployees’’ at an employer’s ‘‘contemplated’’ new plant in- 
terfered with, restrained and coerced employees in their 
choice of bargaining representative in violation of Section 
8(a)(1) of the Act. (Emphasis added.) 


In The Great Atlantic and Pacific Tea Company case, 
81 NLRB 1052, 23 LRRM 1464 (1949), the Board rejected 
a Trial Examiner’s conclusion that ‘‘discrimination is an 
act directed against some particular person or groups of 
persons.’’ (81 NLRB at 1054-55, emphasis by the Board.) 
The Board held: | 
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‘¢  . the mere signing of an illegal ‘closed-shop’ 
agreement is a form of discrimination . .. which tends 
‘to encourage or discourage membership in any labor 
organization’ in violation of Section ... 8(a)(3) of 
the amended Act.’’? (81 NLRB at 1055, emphasis by 
the Board.) 


In United Mine Workers v. NLRB, 87 U.S. App. D.C. 
230, 184 F 2d 392 (Dist. Col. Cir.), 26 LRRM 2415 (1950), 
enforcing 83 NLRB 916, 24 LRRM 1153, this Court 
squarely upheld the Board on the point that unlawful dis- 
crimination under the Act is not limited to a ‘‘specified 
employee or group.’’ This Court cited the decision of the 
Court of Appeals for the Second Circuit in the Natzonal 
Maritime Union case (supra). 


Other cases in the development of this doctrine are 
cited in Petitioner’s opening brief, pages 27-29. See 
also: Midwest Piping, 63 NLRB 1060, 17 LRRM 40 (1945) ; 
American Radio Association, 82 NLRB 1344, 24 LRRM 
1006 (1949); Pacific Maritime Association, 89 NLRB 894, 
96 LRRM 1070 (1950); Rockaway News Supply Co., 94 
NLRB 1056, 28 LRRM 1133 (1951). 


In the Rockaway News case, supra, the Board finally 
brought all of the applicable subsections together, stating: 
‘¢As the mere execution of an unlawful union-security 
contract, however, constitutes a violation of Section 
8(a)(1), (2) and (3) of the Act, the fact that the 
union-security clause was not enforced does not pre- 
clude a finding that the Company violated these sec- 
tions of the Act.”? (94 NLRB at 1060.) 


Thus, the following conclusions may be drawn : 
1. Even though at the time of execution of an illegal 
agreement the parties do not know the identity of future, 
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prospective employees to whom the contract will be appli- 
eable, the Board has had no difficulty in finding such 
agreement per se to constitute a violation of all the sec- 
tions of the Act charged herein. 


2. Conversely, the Board has never found the effect on 
such unknown future or prospective employees to be too 
remote or speculative to constitute a violation. 


3. The position of the Board in the instant case is 
contrary to an unbroken line of the Board’s own decisions 
and many court cases establishing as a fundamental prin- 
ciple that an unlawful agreement per se violates the 
statute. 


CONCLUSION. 

This is not a case where a union by means of a subcon- 
tractor’s clause seeks to prevent an employer from evad- 
ing or defeating the obligation of his collective bargain- 
ing contract by ‘‘farming out’’ or subcontracting the work 
on cheaper or less favorable terms than he has bargained 
with the union. 


It is not a case where the union seeks to compel the 
contractor to do all the work himself by prohibiting all 
subcontracting. 


As the General Counsel points out in a footnote at page 
16 of his brief: 


‘*In this connection it is important to note that the 
subcontractor’s clauses here involved differ in kind 
from the usual type of subcontractor’s clause which is 
frequently found in labor agreements and upon which 
Local 3 in its main brief before this Court (pp. 18-30) 
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predicates most of its argument. In the usual sub- 
contractor’s clause, the contracting parties merely 
agree that work customarily performed by employees 
covered by the agreement shall not be subcontracted 
to other employers. Here, on the other hand, the 
contracting union plainly contemplates that some work 
will be subcontracted to other employers, but seeks 
nonetheless to extend its representative status so as 
to cover the employees of such other employers.’’ 


In this connection it should be borne in mind that in 
the type of work here involved it is the usual and ordinary 
thing for a general contractor to subcontract out much 
of the work involving specialty crafts such as electricians, 
plumbers, painters and the like. 


As applied to field engineering, the parties stipulated 
(Jt. App. p. 316) that approximately 66 per cent of the 
professional engineering and field survey work performed 
by general contractors in the 46 county area is subcon- 
tracted to independent engineers or engineering firms. 
Here, then, is a type of work two-thirds of which ts cus- 
tomarily done, not by general contractors but by inde- 
pendent engineers and engineering firms. 


Under §7 of the statute the employees of these engi- 
neers and engineering firms have the right to organize 
and to bargain through representatives of their own 
choosing. 


What Local 3 is doing in this case is in effect saying 
to AGC, ‘‘We don’t care whether or not you subcontract 
your field engineering work or how much of it you sub- 
contract. But if you expect members of Local 3 employed 
by you to operate tractors and steam shovels for you you 
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must force all employees of engineering firms doing field 
engineering work under subcontract with you into Local 
3 and they must work under the terms of our contract.”’ 
For ‘all of the reasons above set forth, it is a violation 
of §8(b)(1)(A) and (2) for the union to make such a 
request and it is a violation of §8(a)(1)(2) and (3) for 
AGC to agree to it and to carry out such agreement. 
Raymonp 8S. SMETHOURST, 
Attorney for Petitioner. 


Ror anp Bawrs, 

By Grorce O. Baxss, 

ROWLAND AND Paras, 

By Girrorp G. Row.anp, 
Of Counsel. 














